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Glossary
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GLOSSARY

ACRONYMSAND OTHER SHORT FORM REFERENCES USED IN REPORT

Agencies
BHC

BHC Act

Commissioners

Committees

Committees' Letter

DOB, SSB, TDI, and TSLD

Bank holding company

Bank Holding Company Act of 1956

Texas Banking Commissioner, Savings and Loan Commissioner,
Insurance Commissioner, and Securities Commissioner

Texas Senate Economic Development Committee, House Financia
I nstitutions Committee, and House Insurance Committee

Letter from the Committees to the Commissioners dated March 31,
2000, requesting a study of the impact of GLBA on state law,
excluding the impact of the financial privacy provisions of GLBA

CRA
CSBS

Community Reinvestment Act of 1977
Conference of State Bank Supervisors

DOB

FDI Act
FDIC

FRB

FHC

FTC

Texas Department of Banking and/or Commissioner

Federal Deposit Insurance Act

Federal Deposit Insurance Corporation

Board of Governors of the Federal Reserve System

financial holding company, a category of abank holding company
Federal Trade Commission

GLBA
NAIC

NARAB

NASAA
NASD

Gramm-Leach-Bliley Act of 1999

National Association of Insurance Commissioners

National Association of Registered Agents and Brokers
North American Securities Administrators Association, Inc.
National Association of Securities Dealers

OCC
oTS

Office of the Comptroller of the Currency
Office of Thrift Supervision

SEC

SSB
TAC

TDI

Thrift

Thrift holding company

Treasury
TSLD

Unitary thrift

Report Dated August 15, 2000

Pageii

Securities and Exchange Commission

Texas State Securities Board and/or Commissioner

Texas Administrative Code

Texas Department of Insurance and/or Commissioner

A state or federal savings bank or savings and |oan association
Savings and loan holding company

U.S. Secretary of the Treasury

Texas Savings and Loan Department and/or Commissioner

A savings and loan holding company that owns only one savings
bank and is empowered to engage in unlimited nonbanking
activities



FINANCIAL SERVICESMODERNIZATION
FOR TEXAS

| mpact of the Gramm-L each—Bliley Act of 1999

August 15, 2000

l. EXECUTIVE SUMMARY AND REPORT OVERVIEW
A. Background

In November 1999, Congress passed the Gramm—Leach-Bliley Act (“GLBA™), commonly
referred to as Financial Services Modernization. (See Appendix A for the GLBA Congressional
Conference Committee Report.)

The enactment of GLBA followed several years of difficult negotiations, not just among the
banking, thrift, securities and insurance industries, but also among the regulators with regulatory
responsibility over these industries. The negotiation difficulties were due in part to the historica
separation of banking from insurance and securities. In 1934, federa law separated securities and
commercia banking. In 1955, federal law separated insurance and commercial banking. In the
intervening years, the industries developed separately to the point that each now hasits own distinct
culture. The nature of state and federal regulation of these industries likewise developed separately
and digtinctly. The implementation of GLBA in amanner that is both practical and effective therefore
presents a unique challenge for the industries and the regulators and will require cooperation and
communication among these groups to an extent that has not been practiced or needed in the past.

A brief description of the provisions of GLBA that, from the state’ s perspective, most impact
Texas will facilitate an understanding of this Executive Summary and Report Overview.

Eirst, GLBA eliminates pre-existing federal and state restrictions that prohibited common
ownership of entities that engage in insurance, securities, and banking activities. GLBA also preempts
state agent licensing laws that prevent or significantly interfere with the ability of a depository
institution to engage in the sale, solicitation or cross marketing of insurance.

Second, GLBA directs the states to develop more uniform and efficient insurance agent licensing
laws. If the states fail to adopt laws consistent with the GLBA mandate, the Act provides for the
establishment of a nationa-level, saf-regulatory insurance body, the Nationa Association of
Registered Agents and Brokers (“NARAB").

Report Dated August 15, 2000
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Third, GLBA directs that functional regulation concepts will govern the regulation of these
combined businesses and activities. Congress has chosen the concept of functional regulation to
establish the generd regulatory parameters for the primary regulatory agencies a both the federa and
state levels, and to provide a process for the resolution of differences among the regulators.
Functional regulation effectively avoids duplicative regulatory burdens on the industries, and at the
same time maintains existing and applicable functional regulatory expertise where needed.

As aresult, to the extent that a bank, its holding company or its affiliates engage in insurance or
securities sales, either as agent or principal, the entity will be subject to regulation by multiple state
and federa regulators. For this reason, GLBA preserves a framework to facilitate coordinated and
delineated functional regulation by the applicable federal and state regulators.

B. The Texas Response

Before Congress passed GLBA in 1999, Lt. Governor Rick Perry and House Speaker Pete Laney
assigned interim charges to the Senate and House committees that oversee the Department of
Banking (“DOB”), the Savings and Loan Department (“TSLD”), the Texas Department of Insurance
(“TDI") and the State Securities Board (“SSB”). The interim charges directed the committees to,
among other things, monitor federa financia services modernization devel opments and evauate their
impact on state law.

After GLBA’s enactment, Senator David Sibley, Representative Kip Averitt, and Representative
John Smithee, the chairs of the Senate Economic Development Committee, House Committee on
Financia Institutions and House Committee on Insurance, respectively, by letter dated March 31,
2000, charged the Banking Commissioner, in consultation with the Insurance, Securities, and Savings
and Loan Commissioners, to study the impact of financia services modernization on Texas law (see
Appendix B). Privacy issues were excluded from the study. The charge instructs the Commissioners
to study those portions of GLBA that preempt Texas statutes and rules, and aso to develop
consensus legidlative recommendations that would provide a means for the Texas state chartered
banking system to be innovative in financia services.

In January 2000, the Commissioners and their staffs first met to discuss the impact of GLBA on
the agencies activities. Since that time, the agencies key staff members have met on aregular bass.
They have discussed their respective agency’s response to the Committees charge. They have aso
discussed, and helped each other understand, their agency’s perspective on financial services
modernization and have identified and addressed matters of mutual and individual agency concern.
(See Appendix C for a profile of the Agencies and the industries they regulate.)

The Commissioners have targeted two primary areas that respond to the Committees’ study
charge and aso to the agencies’ concerns: (1) GLBA-mandated statutory changes and possible
preemption; and (2) cooperation between functiona regulators through broad-based interagency
agreements. To this end, the Commissioners solicited input from the affected industries and
CONsSuMers.

Report Dated August 15, 2000
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Eirst, the Commissioners have reviewed the statutes that they each administer and enforce. As
discussed in greater detail in Part 11 of this Report, each Commissioner has concluded that none of
the laws for which he or she isresponsible directly prevents or significantly interferes with affiliations
among the insurance, banking or securities industries. Commissioner Montemayor has, however,
determined that GLBA either preempts or threatens to preempt certain laws in the Texas Insurance
Code that involve the sale, solicitation and cross-marketing of insurance and pertain to insurance
agent licensing and change of control. The TDI is working on recommended legislation to address
these matters.

As previously noted, GLBA directs the states to develop more uniform and efficient insurance
laws and provides for the establishment of NARAB if they fail to do so. The National Association of
Insurance Commissioners (“NAIC”) isleading the states efforts to coordinate the development of
state-level insurance regulation that will not be preempted by GLBA. Commissioner Montemayor is
an active participant in the NAIC effort to find state-acceptable solutions.

This Report addresses the possible preemption issues known to the Commissioners at this time.
However, additional issues can arise. The U.S. Comptroller of the Currency, regulator of national
banks (“OCC"), is currently soliciting public input regarding whether it should issue opinions
preempting certain insurance laws in West Virginia, Massachusetts, and Rhode Island. If the OCC
opines that GLBA preempts any of the laws in question, its opinion may be challenged in court. In
the event that no resolution of these issues is forthcoming before the conclusion of the next Texas
legidative session, the upcoming session will be the only opportunity to enact the necessary legidation
within GLBA'’ s three-year time frame to avoid preemption.

Second, functiona regulation is a key component of financial services modernization. The
Commissioners are in consensus that the resolution of functional regulation issues is critical to the
successful implementation of GLBA, and that functiona regulation should be maintained at the state
level. In order for financial services modernization to work and for its benefits to be realized,
interagency cooperation and communication will be essential.

Functiona regulation permits each of the agenciesto retain existing authority over its respective
functional areas of responsibility and to use its expertise and experience to meet its individual
legidative mandate and mission. Under functional regulation, the state's depository ingtitution
regulators continue to have the authority to determine what constitutes banking and other authorized
activities for the depository institutions they regulate. To the extent a depository institution engages
in insurance or securities activities, those activities are conducted in Texas under the licensing and
regulation of TDI and SSB, respectively.

Immediately prior to the submission of this Report, the Commissioners met with the federal
securities and banking regulatory officias responsible for financial services modernization issuesin
Texas. Additionally, Commissioner James has represented the Conference of State Bank Supervisors
(“CSBS’), and Commissioner Montemayor the NAIC, at similar meetings convened by the federal
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regulators. Various interagency meetings, both unilateral and bilateral, will no doubt continue as
needed. (See Appendix D for alisting of GLBA activities involving the Commissioners.)

In addition, in May, the Commissioners sought input concerning financia services modernization
from the affected industries and consumer representatives through a joint mail solicitation (see
Appendix E). Those who responded to the mailing posed approximately fifty questions that the
agencies have answered. These questions and answers are included in this Report as Section I11. This
Report, including responses to industry questions, will be posted on the DOB financial services
modernization web site (http://www.finmod.state.tx.us).

C. Summary of Consensus Conclusions and L egislative Recommendations

The Committee Chairs asked the Commissioners to provide consensus statutory
recommendations for the legidature’ s consideration. The Commissioners have reached consensus on
the recommendations set out below. Recommendations listed under Paragraph 1 below are
considered critical to avoid federa preemption, while the remaining Paragraphs contain
recommendations designed to modernize financia services in Texas consistent with GLBA.

1. Legidation to Address Preempted State Law

(a) Agent Licensing—The 76th Legidature’s S.B. 956 should be revised to permit
GLBA-mandated agent licensing and to adopt agent licensing requirements intended to be uniform
among the states. (See Section I1-D.)

The insurance agent licensing qualifications and restrictions in the Texas Insurance Code
are preempted in anumber of respects with regard to the ability of a depository institution to become
licensed as required by GLBA. As atemporary measure, the Insurance Commissioner isinterpreting
the Insurance Code to permit licensing, as described in Commissioner’s Bulletin No. B-0005-00,
“Interim Guidelines Concerning Insurance Agent Licensing in Texas Under the GrammLeach-Bliley
Act” (Jan. 18, 2000) (see Appendix F). In addition, GLBA requires at least a maority of the states
and U.S. territories (29) to either adopt uniform agent licensing requirements or institute reciprocal
agent licensing prior to November 12, 2002. Failure to do so will result in creation of a new
sdlf-regulatory organization that will institute uniform licensing at the expense of state control of that
function.

(b) Affiliation Review Period—Insurance Code Article 21.49-1 should be amended to
shorten the review time to 60 days in conformity with GLBA. No state law pertaining to the
regulation of banking, insurance or securities may directly prevent or restrict affiliation among these
industries. Article 21.49-1 in some circumstances gives TDI alonger period to review affiliations
than is permitted under GLBA. (See Section 11-A.)

(c) ATM Reform—TFinance Code 859.202 should be amended to conform to the“ATM
Fee Reform Act of 1999,” a series of amendments to the Electronic Fund Transfer Act (15 U.S.C.

Report Dated August 15, 2000
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881693 et seg.) enacted by GLBA Sections 701-705. The Electronic Fund Transfer Act explicitly
preempts state law that is inconsistent with the Act, and then only to the extent of the inconsistency.
A dtate law is not inconsistent with the Act to the extent it provides greater protection to consumers
than the Act itself. (See Section 11-A.)

2. Legidation to Enhance Regulatory Cooperation

() Information Sharing—L egidation should be enacted adding a provision to each of
the Agencies' statutes (in the Finance Code, Insurance Code, and Texas Securities Act) to effectively
protect the confidentiality of shared regulatory information. Each provision will vary based on its
statutory setting, but should:

Specificaly disclaim and prevent waiver of any privilege or loss of confidentiality
applicable to information that might otherwise be waived or lost as a result of sharing
the information with another regulatory agency;

Preserve each Agency’s discretion regarding the appropriate use of its confidential
regulatory information as well as each Agency’s discretionary authority to directly
examine, inspect or require information filings from a functionally regulated affiliate;
and

Authorize the use of interagency agreements for the purpose of specifying procedures
regarding use and handling of shared information, and allowing greater specificity
regarding the types of information to be shared and under what circumstances, details
that can be developed over time as the Agencies gain experience in cooperative
regulation. (See Section I1-E.)

(b) Confidentiality of Insurance Company Data—Government Code 8552.112(a)
should be amended to clarify the status of an insurance company as a “financial ingtitution” for
purposes of the exception to public disclosure for “information contained in or relating to
examination, operating, or condition reports prepared by or for an agency responsible for the
regulation of financial institutions or securities, or both.” (See Section I1-E.)

Report Dated August 15, 2000
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3. Legidation to Enhance Regulatory Adaptability to Future Developments

Insurance Code 836 should be amended to ensure that TDI has adequate rulemaking
authority, consistent with the other Agencies, to adapt its regulatory practices promptly to allow
financid ingtitutions to compete in an ever-changing, technology-driven market, subject to application
of full functional regulation. (See Section 11-F.)

4. Legidlation to Enhance State Banking Activities

State law should grant the Banking and Savings and Loan Commissioners authority to
enhance the ability of state banks, bank holding companies, trust companies, savings and loans, state
savings banks and thrift holding companies to engage in new activities subject to application of full
functional regulation. (See Sections 11-B, I1-C, 11-D, and 11-G.)

(a) State Banks—Finance Code Title 3, Subtitle A should be amended to clarify the
authority of state banks to conduct activities beyond those allowed for national banks to the extent
consistent with principles of functional regulation, safety and soundness, and consumer protection.
(See Section 11-B.) Specifically:

(1) Finance Code 832.001 should be amended to (A) characterize a state bank as a
corporation with banking powers to increase future flexibility (or limited liability company, in the case
of alimited banking association), and (B) authorize a Sate bank to (i) act as afinancia agent, and (ii)
engage in nonbanking activities that are financia in nature or incidental or complementary to a
financia activity, with the approval of the Banking Commissioner.

(2) Finance Code Chapter 32, Subchapter A, should be amended to add a new
§32.011 granting authority to the Banking Commissioner to determine an activity to be financia in
nature or incidental or complementary to a financia activity, based on similar considerations as
contained in federal law.

(3) Finance Code Chapter 34, Subchapter B, regarding state bank investments, should
be substantially amended to modernize treatment of securities eligible for bank investment and
permissible activities for subsidiaries, and for conformity with other amendments and with federal law.

(b) State Savings Banks and Holding Companies—Finance Code, Title 3, Subtitle C
should be amended to preserve the authority of a grandfathered “unitary thrift” (a savings and loan
holding company that owns only one savings bank and is empowered to engage in unlimited
nonbanking activities) operating in Texas, and to create authority for the Savings and Loan
Commissioner to determine activities to be financial in nature, incidenta to afinancia activity, and
complementary to afinancid activity for state savings bank holding companies and subsidiaries. (See
Sections |1-B, 11-C, and 11-G.) Specifically:

Report Dated August 15, 2000
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(1) Finance Code §93.001(c) should be amended to authorize a state savings bank to
act asafinancia agent and to engage, with the approval of the Savings and Loan Commissioner, in
activities deemed to be financia in nature or incidental to or complementary to afinancia activity,
based on similar considerations as contained in federal law.

(2) Finance Code Chapter 94 should be amended to conform the range of permissible
investments for a state savings bank to reflect those investments permitted by the amendments to
Chapter 93.

(3) Finance Code Chapter 97, should be amended to explicitly preserve the powers
of unitary thrifts, confirm the powers of al other state savings bank holding companies, confirm the
ability of a bank holding company (“BHC") which controls a state savings bank to become a financial
holding company (*FHC”), add new definitions to incorporate the terminology crested by GLBA, and
authorize information sharing among state and federal regulators as a means of promoting efficient
regulatory activity.

(c) State Trust Companies—Finance Code Title 3, Subtitle F should be amended to
enhance and preserve the state trust company charter and alow trust companies to remain
competitive by permitting state trust companies to engage in financial activities. (See Section I1-B.)
Specificaly:

(1) In aternate form because of pending codification, Finance Code §182.001 and
Texas Civil Statutes Article 342a-3.001 should be amended to authorize a state trust company, to
the extent consistent with existing fiduciary duties, to (A) act as afinancia agent, and (B) engagein
other activities that are financia in nature or incidental or complementary to afinancia activity, with
the approval of the Banking Commissioner.

(2) Finance Code 8182.001 should be amended to add a new subsection (g)
characterizing a trust company as a corporation for purposes of other state law (or limited liability
company, in the case of alimited trust association).

(3) Finance Code Chapter 182, Subchapter A, should be amended to add a new
§8182.020 granting authority to the Banking Commissioner to determine an activity to be financia in
nature or incidental or complementary to a financia activity, based on similar considerations as
contained in federa law.

(d) Bank Holding Companies—Finance Code, Title 3, Subtitle G should be amended
to facilitate the ability of a BHC to become a FHC and engage is expanded nonbanking financial
activities. (See Sections I1-C and 11-G.) Specifically:

(1) Finance Code §8201.002 should be amended to incorporate definitions related to
financia holding companies and financial activities.
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(2) Finance Code Chapter 202, regarding BHC regulation, should be amended to
explicitly affirm the ability of aBHC to become a FHC, to authorize information sharing among state
and federal regulators as a means of promoting efficient regulatory activity, and to create authority
for the Banking Commissioner to determine activities to be financial in nature, incidental to afinancia
activity, and complementary to a financia activity for BHCs and subsidiaries, based on smilar
considerations as in federal law.

D. Matters For Further Consideration and Research
The Commissioners and their respective staffs have worked diligently to address and resolve
issues encountered during the preparation of this Report. The Commissioners remain committed to

continue to work together as new issues surface, on an as-needed basis.

We hope this Report is responsive to your request, and the Commissioners will be pleased to
answer any questions you may have.

Sincerely,

: -
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'f'-'.'.': “me 5 L. Pledger
/I::--.:I.uu c Commuis Securitics Commissioner Savings and Loan Commission
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dal “url
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CC. Governor George W. Bush
Lt. Governor Rick Perry
Speaker of the House Pete Laney
Members of the Senate Economic Devel opment Committee
Members of the House Committee on Financia Institutions
Members of the House Committee on Insurance
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[1.  FINDINGS, ANALYSI SAND RECOMMENDATIONS
A. State Laws Preempted or Impaired by GLBA*

Paragraph 3.A of the Committees Letter requested study and recommendations regarding
eliminating state law that prevents or restricts an insured depository ingtitution (state or national)
from affiliating with insurance or securities firms, or prevents or significantly interferes with the ability
of an insured depository institution to engage in the sale, solicitation, or cross marketing of insurance
as contemplated by GLBA. The Agencies examined these issues and further attempted to evaluate
potential GLBA preemption of state law from a broader perspective.

1. Summary of Conclusions and L egislative Recommendations

No state law pertaining to the regulation of banking, insurance or securities directly prevents
or restricts affiliations among these industries. GLBA preempts one state insurance law, Insurance
Code Article 21.49-1, to the extent that it gives the TDI alonger period to review affiliations than
is permitted under GLBA. This Article should be amended to shorten the review time to 60 daysin
conformity with GLBA.

Certain state insurance agent licensing laws could be viewed, possibly, as interfering with the
ability of a depository institution to engage in the sale, solicitation or cross-marketing of insurance
because the licensing requirements, athough implemented in a manner that accommodates depository
institutions, were not written with the licensing of banks in mind. Section 11-D of this Report
recommends specific legidative changes to the agent licensing statutes.

To avoid potential preemption, Finance Code 859.202 should be amended to conform to the
“ATM Fee Reform Act of 1999,” a series of amendments to the Electronic Fund Transfer Act?
enacted by GLBA Sections 701-705.

The Agencies, in researching their laws, have not identified any consumer protection statutes
that would be preempted by GLBA, including those applicable to the business of insurance.?

! Gramm-Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat. 1338 (1999). Also see H.R. Conf. Rep. No. 434, 106th Cong.,
1st Sess., 145 Cong. Rec. H11,255 (daily ed. Nov. 2, 1999) (see Appendix A). The Conference Report was adopted by the
House and Senate on November 4, 1999. 145 Cong. Rec. S13,871-13,881; H11,526-11,551 (daily ed. Nov. 4, 1999)).

?15U.S.C. §81693 et seq,

% Severa requests for preemption opinions relating to statutesin other states are currently pending before the OCC. Should
the OCC opine that the statutes in these other states are preempted, some Texas statutes could be impacted.
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2. Preemption Analysisunder GLBA

Federal preemption analysis under GLBA requires an examination and understanding of the
relationship between several different and potentially overlapping GLBA provisions. GLBA Section
104," the section that most directly and comprehensively addresses preemption and permissible impact
of state law, generaly preempts state law that prevents or restricts affiliations between depository
institutions and other financial companies (e.g., securities firms and insurance companies or agents)
that are authorized or permitted by GLBA or other federal law. It aso preempts state law that
prevents or restricts financial activities that are authorized or permitted by GLBA or other federal
law. Section 306° and certain other GLBA provisions, however, specifically permit state law
restrictions that exceed those in federal law® and address subjects that are possibly within the scope
of Section 104.

GLBA preemptions generdly apply for the benefit of “ depository ingtitutions,” “insurers,” and
their “affiliates.”
A “depository ingtitution”” is a bank or savings ingtitution, or a foreign bank with U.S,
operations, including, without regard to whether its deposits are federally insured: (1) anational bank,
federal savings bank, federal savings association, state savings association, or a state bank organized
in the Digtrict of Columbia; (2) a state commercia bank, banking association, trust company, savings
bank, savings association, industrial bank, or another banking institution engaged in the business of
accepting deposits (other than funds held by an insured depository ingtitution in afiduciary capacity),
whether organized under Texas law or the laws of another state; and (3) aforeign bank that maintains
a branch, agency, or commercial lending company in the United States. For purposes of GLBA,
therefore, a depository ingtitution is not limited to an entity commonly understood to be a *bank.”
Moreover, it appears that a depository institution need not be physically present in Texas to have an
“affiliate”’ that offers nondeposit financial services and products in Texas.

The definition of “insurer,”® for purposes of preemption, is equaly broad, including “any
person engaged in the business of insurance.” Thus the term includes insurance companies
(underwriters), regardless of the type or nature of its charter or business, agents, adjusters, risk
managers—a list without significant limits.

415U.S.C. §6701.
°12U.S.C. §6715.

® See, eg., 12 U.S.C. §1831x(g)(2) (New FDI Act 8§46, as enacted by GLBA Section 305) (permitting states to adopt
insurance customer protection laws that that provide greater protection for consumers than the protection provided by federal
law), and 15 U.S.C. §6807(b) (codified location of GLBA Section 507(b)) (permitting states to adopt privacy laws that
provide greater protection for personal information than the protection provided by federal law).

"12U.sC. §6715(g)(3) (incorporating 12 U.S.C. §1813(c)(1) and related definitions by reference).
812 U.S.C. §6715(g)(4).
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Finally, an “affiliate’® is any person or entity controlling, controlled by, or under common
control with a company. GLBA’s preemptive effect reaches not only to a depository institution
affiliate, but also to any entity or person “associated” with a depository institution. Exactly what
congtitutes a “person who has an association with any such depository institution or affiliate” is open
to interpretation but, in context, would appear to cover joint venture, contractual, or other
relationships among individuals, companies, or other persons engaged in financial or other activities.

The Agencies conclusions and recommendations are presented below. Because the language
of GLBA isnot amodd of clarity, litigation to test the scope and effect of state law preemption under
GLBA would appear possible in the foreseeable future. For the benefit of the Committees, the
Agencies submit two papers (see Appendix G) to provide additional preemption explanation and
analysis, by Professor Arthur E. Wilmarth, Jr., of the George Washington University Law School in
Washington, D.C., and by Gibson, Dunn & Crutcher LLP of Washington, D.C.*

3. Texas Statutes Preempted or Impaired by GLBA

The Agencies believe that the substantive statutes they administer, governing banking,
insurance, and securities activitiesin Texas, are cons stent with minimum standardsin GLBA and are
not subject to federal preemption, with the exception of Insurance Code provisions regarding agent
licensing.™*

a. DOB
i. Impact on Regulated Entities

When it enacted the Texas Banking Act (1995), the 74th Texas Legidature
recognized that federal law relating to the regulation of depository institutions would change and
incorporated sufficient flexibility into the Act to accommodate that change. The Banking Act (Finance
Code Title 3, Subtitle A) thus poses no impediment to a state commercia bank’s full participation
in the expansion of bank authority contemplated and authorized by GLBA.

A Texas trust company has the corporate power to accept deposits in certain
circumstances and would be a“depository institution” for purposes of GLBA if actually engaged in
receiving deposits. Most trust companies, however, are not actually engaged in the business of

%12 U.S.C. §6715(g)(1).

1% These two papers are identified as follows: (1) Arthur E. Wilmarth, Jr., “ Preemption of State Law under the Gramm—
Leach-Bliley Act” (June 30, 2000, unpublished) (on file with the Conference of State Bank Supervisors); and (2) Robert
C. Eager and Cantwell F. Muckenfuss |11, Gibson Dunn & Crutcher LLP, “New Federal Preemption Rules Concerning
Insurance and Other Affiliates of Depository Ingtitutions: Section 104 of the Gramm—Leach-Bliley Act” (Nov. 30, 1999,
unpublished) (http://www.gibsondunninstitute.com/docs/Finlnst/gdi_104.htm).

" The Agencies have not reviewed “all” state law for potential preemption and have primarily focused on laws regarding
insurance, banking and securities. To the extent evident as a result of study, the Agencies have looked at other laws and
present their conclusionsin this Report.
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recelving deposits and are therefore subject to state law restrictions that are inconsistent with GLBA.
Legidative recommendations to permit trust companies to remain competitive are addressed in
Section I1-B of this Report.

In addition, 28 foreign banks with U.S. operations operate in Texas, 11 through
licensed agency offices and another 17 through representative offices in Texas. Each of these foreign
banks is a depository institution for purposes of GLBA. Foreign bank activity in Texasis governed
by Finance Code Chapter 204, none of which isinconsistent with GLBA.

ii. User Feesfor Automated Teller Machines (ATMs)

The“ATM Fee Reform Act of 1999,” a series of amendments to the Electronic Fund
Transfer Act'? enacted by GLBA Sections 701-705, requires ATMs that charge afee for providing
services to customers of other institutions to notify customers of the existence and amount of the
fee™® Disclosure must appear on the machine itself and on the screen, at a point that allows the
customer to cancel the transaction without afee. ATM owners are exempt from liability if the posted
notices are damaged or removed. Financial institutions are also required to notify customers when
they issue an ATM card that ATMs of other institutions may charge for services.

Machines that lack the technological capability for on-screen display are
grandfathered until December 31, 2004. Unless grandfathered, ATMs that do not provide these
disclosures cannot charge these fees.

Texas law aready requires ATM feesto be disclosed to usersin certain circumstances
but not to the extent required by federa law, see Finance Code 859.202. The Electronic Fund
Transfer Act explicitly preempts state law that is inconsistent with the Electronic Fund Transfer Act,
and then only to the extent of the inconsistency. A state law is not inconsistent with the Act to the
extent it provides greater protection to consumers than the Act itself. To avoid a potential
preemption, Finance Code 859.202 should be amended to conform to the ATM Fee Reform Act of
1999.

2 15U.5.C. §81693 et seq.

13 GLBA Section 704 required the General Accounting Office to study the feasibility of requiring ATMsto disclose al the
feesinvolved inan ATM transaction, including the fees charged by the customer’ s own ingtitution and other partiesinvolved
in completing atransaction. The report was completed in July 2000. See U.S. Generd Accounting Office, “Automated Teller
Machines. Issues Related to Red-time Fee Disclosures” (GAO/GGD/AIMD-00-224, July 2000)
(http://www.gao.gov/new.items/g100224.pdf).
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b. TSLD

The TSLD regulates state savings banks pursuant to provisions of the Finance Code
designed to facilitate and maximize the types of affiliations and activities specificaly contemplated
by GLBA. The Finance Code thus permits a state savings bank to affiliate with insurance and
securities firms. Although state savings banks have historicaly been authorized to engage in insurance
activities, they have elected not to do so because of the Insurance Code's agent licensing
requirements, which include the required licensing of all directors, officers, and shareholders of a
corporate licensee. GLBA preempts these agent licensing restrictions. As discussed in Section 11-D
of this Report, TDI will propose legidation that permits a depository institution, including a state
savings bank, to sell insurance as agent in Texas.

c. TDI
i. Affiliations

Texas insurance law does not directly prevent the types of affiliations contemplated
by GLBA.. Under current law, an insurance company may affiliate with other entities under a common
holding company, including a depository institution. Current law aso permits an insurance company
to directly own a depository ingtitution, subject to appropriate state and federal regulatory approvals.

TDI has identified a law concerning the review of proposed affiliations that is
preempted by GLBA. Under GLBA, insurance regulators have a maximum of 60 days to review
affiliations between depository institutions and insurers. Insurance Code Article 21.49-1, however,
provides for alonger review period in certain instances. Legidation should conform the review time
in these cases to the 60 days contemplated by GLBA.

ii. Agent Licensing Laws

GLBA impacts a number of Texas laws relating to insurance agents, and preempts
certain of them. Some of these laws are identified in Commissioner’ s Bulletin B-0005-00 (Jan. 18,
2000), issued as a partial and temporary means of providing interim guidance on insurance agent
licensing under GLBA (see Appendix F). In the Bulletin, TDI identified certain licensing provisions
of the Insurance Code that are inconsistent with the requirements of GLBA, including the statutory
definition of the term “bank”, the “place of 5,000” licensing requirement, and certain licensing
requirements for corporate agencies and managing general agents. Legidation should be adopted to
amend the insurance agent licensing statutes, as specifically addressed in Section 11-D of this Report.

Report Dated August 15, 2000
Page 13



Section |1. Findings, Analysis and Recommendations
Financial Services Modernization for Texas

d. SSB

The Texas Securities Act (TSA) focuses on investigation and enforcement actions with
respect to fraud or deceit or unlawful conduct in connection with securities or securities transactions,
and the registration of securities dealers, investment advisers, and associated persons. The TSA was
designed to adapt to developments in the securities industry and in other law. Neither the TSA nor
the SSB Rules restrict the ability of a depository institution to engage in the activities permitted by
GLBA. The TSA does not prohibit affiliation among depository institutions, insurance companies and
securities firms. Consequently, GLBA does not preempt any portion of the TSA.

The SSB does not believe that the TSA needs to be amended in order for a depository
ingtitution to fully participate in the securities business as contemplated by GLBA. Additionally, under
its rulemaking authority, the SSB can effectively regulate securities activitiesin Texas, including the
securities-related activities of any entity within its statutory jurisdiction. GLBA neither expands nor
contracts the jurisdiction of the SSB over the securities businessin Texas, and the SSB will continue
to regulate firms and individuals that sell securities or provide investment advisory servicesin or from
Texas asit did prior to the enactment of GLBA.

e. LawsOther than Insurance, Banking, and Securities
i. Consumer Protection Laws

Based on TDI review, GLBA does not preempt any state insurance consumer
protection law. TDI notes that certain of these consumer protection laws are explicitly permitted in
GLBA and saved from preemption."* Based on limited DOB review, GLBA does not preempt any
provisions of the Texas Deceptive Trade Practices Act.™

ii. Other Licensing Laws

GLBA defines “financia activities” to include those activities determined by the
Board of Governors of the Federal Reserve System (“FRB”) by means of regulation or order to be
so closely related to banking as to be a proper incident thereto.*® (See Appendix H for alist of these
approved activities.) Some of these activities require a permit or license from a state agency other
than DOB, TSLD, TDI, or SSB. The Agencies have not contacted other licensing agencies in
connection with this Report.*’

1415 U.s.C. 86715(d)(2)(B).
15 Texas Business & Commerce Code §817.41 et Seq.
1812 CFR §225.28.

o Specifically, state licensing is or may be required in the areas of real estate appraising, real estate brokerage and agency,
tax planning and tax-preparation service, career counseling, and the operation of armored car and courier services, among
others, possibly implicating licensing requirements administered by the Texas Appraiser Licensing and Certification Board,
Real Estate Commission, Board of Public Accountancy, Department of Licensing and Regulation, and Commission on
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B. Enhanced Authority for State-Chartered Banksand Trust Companies

Paragraph 3.B of the Committees Letter requested study and recommendations regarding
expanding the authority of state-chartered banks and their subsidiaries to conduct non-banking
activities of the nature contemplated by GLBA, and to conduct activities beyond those allowed for
national banks and their subsidiaries to the extent consistent with principles of safety and soundness
and applicable federa law. The Agencies examined these issuesin amanner consstent with principles
of functional regulation and further examined the competitive position of state-chartered trust
companies.

1. Summary of Conclusions and L egislative Recommendations

To enhance and preserve the state bank charter, Finance Code Title 3, Subtitle A should be
amended to clarify the authority of state banks to conduct activities beyond those alowed for nationd
banks to the extent consistent with principles of functional regulation, safety and soundness, and
consumer protection. Specificaly:

Finance Code §32.001 should be amended to:

characterize a state bank as a corporation with banking powers to increase future
flexibility (or limited liability company, in the case of alimited banking association),
and

authorize a state bank to (1) act as afinancial agent, and (2) engage in nonbanking
activities that are financial in nature or incidental or complementary to a financial
activity, with the approval of the Banking Commissioner;

Finance Code Chapter 32, Subchapter A, should be amended to add a new 832.011
granting authority to the Banking Commissioner to determine an activity to be financial
in nature or incidental or complementary to a financial activity, based on smilar
considerations as contained in federa law;

Finance Code Chapter 34, Subchapter B, regarding state bank investments, should be
substantially amended to modernize treatment of securities eligible for bank investment
and permissible activities for subsidiaries, and for conformity with other amendments and

Private Security. The Committees may wish to contact the above-listed agencies to determine how each agency would treat
an application for licensure by a depository institution or affiliate, and whether the statutes they administer would prevent
or regtrict the ability of adepoditory ingtitution, an &ffiliate of a depository ingtitution, or a person associated with a depository
ingtitution or affiliate, to engage in alicensed activity determined to be closely related to banking (see Appendix H). Any
inquiry should address whether a licensee engaged in any such activity is restricted from affiliating with a depository
ingtitution, an affiliate of a depository institution, or a person associated with a depository ingtitution or affiliate. Based on
the agencies' responses, additional legidative suggestions may be appropriate to cure any conflict or inconsistency with those
agencies laws and GLBA.
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with federal law.

Finance Code Title 3, Subtitle C should be amended to alow state savings banks to take
advantage of GLBA while preserving the authority of grandfathered unitary thrifts operating in Texas.

Specificaly:

Finance Code §93.001(c) should be amended to authorize a state savings bank to act as
afinancia agent and to engage, with the approva of the Savings and Loan Commissioner,
in activities deemed to be financial in nature or incidental to or complementary to a
financia activity, based on similar considerations as contained in federal law; and

Finance Code Chapter 94 should be amended to conform the range of permissible
investments for a state savings bank to reflect those investments permitted by the
amendments to Chapter 93.

To enhance and preserve the state trust company charter and alow trust companiesto remain
competitive, Finance Code Title 3, Subtitle F should be amended to permit state trust companies to
engage in financial activities. Specificaly:

In dternate form because of pending codification, Finance Code §182.001 and Texas Civil
Statutes Article 342a-3.001 should be amended to authorize a state trust company, to the
extent consistent with existing fiduciary duties, to (1) act as a financia agent, and (2)
engage in other activities that are financial in nature or incidental or complementary to a
financia activity, with the approval of the Banking Commissioner;

Finance Code §8182.001 should aso be amended to add a new subsection (g) providing
that a “trust association” and a “limited trust association” are treated as a business
corporation and a limited liability company, respectively, for purposes of other state law;
and

Finance Code Chapter 182, Subchapter A, should be amended to add a new §182.020
granting authority to the Banking Commissioner to determine an activity to be financial
in nature or incidental or complementary to a financia activity, based on smilar
considerations as contained in federal law.

Proposed legidation should explicitly continue functional regulation as contemplated by
GLBA. This concept is strongly endorsed by the Agencies, and should require notification and
provide for consultation with an affected functional regulator before implementation. To the extent
an approved activity is subject to licensing and regulation by another state or federal agency, a state
bank, state savings bank, trust company, or a subsidiary of any of them, as the case may be, must
apply for and obtain the license and submit to regulation by the other agency before it may engage
in the new activity, based on similar considerations as contained in federal law.
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2. Impact of GLBA
a. StateBanks, State Savings Banks, and GLBA

Although state banks and state savings banks are materially different under state law, both
are defined as “ state banks’ under the Federal Deposit Insurance Act (“FDI Act”)™® and are generaly
treated as such without distinction by GLBA. One federa distinction between the two charters relates
to holding company regulation. Federal law permits a state savings bank holding company to elect
to be treated as a thrift holding company or asa BHC." (The Office of Thrift Supervision (“OTS")
regulates thrift holding companies and the FRB regulates BHCs and FHCs.) Before GLBA, this
election was advantageous because a unitary thrift could engage in an unlimited array of businesses
and activities, including those authorized by GLBA for aFHC. This broader activity authority was
prospectively eliminated by GLBA but grandfathered for existing unitary thrifts and for applications
pending as of May 4, 1999. GLBA does not disturb the ability of a state savings bank holding
company to elect to be treated as a thrift holding company.

Other than this holding company distinction, GLBA provisions relating to state banks
apply equally to a state savings bank and a state bank. Referencesto “ state banks” in this Section [1—
B-2-a of the Report apply to both state banks and state savings banks. The Report addresses GLBA
treatment of national banks first because the Act’'s treatment of state banks is in some respects
derivative of its treatment of national banks.

i. National Bank Activitiesand GLBA

GLBA Section 121(a) adds new Section 5136A to the Revised Statutes of the United
States™ to provide that anational bank, through afinancial subsidiary, may engagein certain activities
that are financia in nature or incidental to afinancia activity, and other activities that national banks
may engage in directly. Treasury may deem an activity “financid in nature’ for subsidiaries of national
banks under this section, after consulting with the FRB. The FRB has the authority to disapprove a
Treasury determination; additionally, the FRB may separately recommend activities as “financia in
nature’ to the Treasury, and the Treasury has 30 days to act on that recommendation.

1812 U.S.C. §1813(3)(2).
Y912 u.s.c. 81467()).
212 U.S.C. §24a.
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GLBA initidly establishes a handful of pre-approved financia activities for national
bank financial subsidiaries:

lending, exchanging, transferring, investing for others, or safeguarding money
or securities;

engaging as agent or broker for purposes of insuring, guaranteeing, or
indemnifying against loss, harm, damage, illness, disability, death, defectsin
title, or providing annuities as agent or broker;

providing financia, investment, or economic advisory services, including advising
an investment company;

issuing or selling instruments representing interests in pools of assets permissible
for abank to hold directly;

underwriting, dealing in, or making a market in securities;

engaging in an activity the FRB had determined to be closaly related to banking
prior to November 12, 1999 (see list in Appendix H); and

engaging, in the United States, in activities that a BHC may engage in outside the
United Statesif determined by the FRB, asin effect on November 11, 1999, to be
usua in connection with the transaction of banking or other financial operations
abroad (seelist in Appendix H).

Findly, anationa bank financial subsidiary may engage in activities that the Treasury
determines to be financial in nature or incidental to afinancia activity, subject to consultation with
the FRB and the FRB’ s veto power over such determinations.

ii. StateBank Activitiesand GLBA
(A)New Section 46 of the FDI Act

GLBA Section 121(d) adds new Section 46 to the FDI Act™ to expressly govern
state bank subsidiaries that engage in certain financial activities. In general, this new provision
requires minimum safety and soundness firewalls between a state bank and its subsidiary if the
subsidiary is engaging in activities as principa that a national bank could conduct only through a
financia subsidiary. The activity of a state bank subsidiary as agent is not restricted by federal law,
and should not be restricted by state law either.

If a state bank elects to engage in an activity that must be conducted in the
equivaent of afinancid subsidiary, the bank may not engage in the activity unlessit iswell capitaized
under applicable federa law after deducting its investment in the subsidiary. Additiondly, it must have
risk-management procedures in place for both the bank and subsidiary, must preserve the separate
corporate identity and limited liability of the parent bank, and must, along with its subsidiary, comply
with the restrictions applicable to transactions between a national bank and its financial subsidiaries.

21 12 U.S.C. §1831w.
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(State banks that on November 12, 1999, already had operating subsidiaries engaged in activities that
would be subject to Section 46 are “ grandfathered” and may keep them without complying with the
new Section 46.)

Most importantly, the end of this new Section 46 clarifies that, under federal law,
state banks may — where authorized by their own states — own and operate subsidiaries that engage
in activities not allowed for national banks, subject to Federal Deposit Insurance Corporation
(“FDIC") review and approval. The law expresdy reaffirms FDIC authority under Section 24 of the
FDI Act® to review and approve state bank subsidiary activities.

(B) Section 24 of the FDI Act

Under Section 24 of the FDI Act, an insured state bank may not engage as
principal in a type of activity that is not permissible for a national bank unless the FDIC has
determined that 1) the activity poses no significant risk to the federal deposit insurance fund; and 2)
the bank is in compliance with applicable federal capital standards. (However, the FDIC cannot
approve state banks engaging in insurance underwriting beyond the extent that the activity is
permissible for national banks.) Similarly, Section 24 provides that a subsidiary of an insured state
bank may not engage as principa in atype of activity that is not permissible for a subsidiary of a
national bank unless the FDIC has determined that 1) the activity poses no significant risk to the
federal deposit insurance fund; and 2) the bank is in compliance with applicable federal capital
standards. (Again, the FDIC cannot approve a subsidiary of a state bank to engage in insurance
underwriting beyond the extent that such activities are permissible for national banks.)

Further explanation of bank powers, Section 24, Section 46, and the FDIC's
related rules™ and past determinations are beyond the scope of this Report. Opportunities still clearly
exist, however, for state banks to engage in activities beyond the power of national banks. The key
liesin the creativity of state lawmakers and in the complex interstices of federal law. The significant
conclusion is worth repeating: Although federal law restricts the activities of national banks, federal
law does not impose the same restrictions on state banks. State law therefore should be formulated
in amanner that preserves the separate and distinct nature of the state bank charter.

(C)The Net Impact of GLBA on State Banks

The enactment of GLBA is the latest chapter in a long history of innovation
through the dua banking system. It is no exaggeration to say that the advancesin GLBA are possible
only because so many states have acted, over the past several years, to expand the powers of
state-chartered banks. Many of the activities newly approved for nationa banks by GLBA were
approved for state banks by the FDIC under Section 24 within the past decade. Bank sales of
securities, insurance and real estate all originated at the state level, and states developed their own

2212 U.S.C. §1831a.
2312 C.F.R. Part 362.
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systems of coordinated, “functional” regulation with respect to these activities. GLBA not only
preserves these systems, but extends them to apply to federally chartered depository institutions.

Based on a comparison of GLBA Section 121(a) and (d) and an examination of
the activities authorized, securities underwriting and dealing (in the capacity of principal) is the only
current financial activity authorized by GLBA for national bank financial subsidiaries that must be
similarly placed in a state bank financial subsidiary. Future determinations by Treasury and the FRB
regarding new financia activities must be periodically evaluated to determine whether a new activity
by a state bank must be conducted in afinancial subsidiary.

(D) Agency Discretion to Adapt

State banks and state savings banks currently have some flexibility to engage in
financia activities as contemplated by GLBA, in large part because of regulatory discretion provided
for in the Finance Code. Thisflexibility was specifically designed to permit adaptation to increasingly
frequent changes in federa banking law. However, in light of GLBA, some language in the Finance
Code is suggestive of limitations and should be amended.

The Banking Commissioner has regulatory discretion to approve additional
activities for state banks that he deems “closely related to banking” pursuant to Finance Code
§32.001(b)(4). In addition, Finance Code §32.001(b)(1) provides flexibility for a state bank to
“exercise incidental powers as necessary to carry on the business of banking.” State banks also have
congtitutional “parity” with Texas-based national banks. A state bank has “the same rights and
privileges that are or may be granted to national banks of the United States domiciled in this State.” **
Finance Code §832.009 provides a mechanism for assessing the vaidity of constitutiona parity claims
and addressing otherwise inconsistent state law. Finaly, additional parity authority is contained in
Finance Code 8§32.010, added in 1999 to address the interstate environment.

The Savings and Loan Commissioner has broad authority to authorize new
activities that are permitted for state or national banks, or state or federa thrifts, or new activities that
are otherwise “incidental” or “reasonably necessary” to accomplish the purposes of a savings bank,
see Finance Code 8§893.001, 93.002, and 93.008.

24 Section 16(c), Article XV1, Congtitution of the State of Texas 1876. Article XV1 §16 empowers the Texas Legidature
to establish aregulated state banking system. Interpreting the meaning of 816, fully 80% of which is obsolete or irrelevant
today, is the artful mystery of a handful of banking lawyers. Much of the irrelevancy is directly attributable to federal
preemption, but not by GLBA. Consequently, no recommendation is made regarding amending the Constitution. The
Banking Commissioner has previously recommended amending Article XVI 8§16 by written testimony dated April 17, 2000,
delivered to the House Select Committee on Congtitutional Revision.
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b. State Trust Companiesand GLBA

To enhance and preserve the state trust company charter and allow trust companies to
remain competitive, Finance Code Title 3, Subtitle F should be amended to permit state trust
companies to engage in the same financia activities as their competitors.

A Texas trust company has the corporate power to accept deposits in certain
circumstances and would be a“depository institution” for purposes of GLBA if actually engaged in
receiving deposits. Most trust companies, however, are not actually engaged in the business of
recelving deposits and are therefore subject to state law restrictions that are inconsistent with GLBA.

To the extent a state law prohibits a trust company from engaging in the expanded
financia activities authorized by GLBA for depository institutions, it likely will do so because of
definitional constraints. Although corporate in nature, a trust company is a “trust association.”
Finance Code §182.001 should be amended to add a new subsection (g) providing that a “trust
association” and a*limited trust association” are treated as a business corporation and limited liability
company, respectively, for purposes of other state law. Because Texas licensing statutes applicable
to business entities consistently use the term “corporation,” this amendment should remove any
impediment to licensing trust companies as aresult of definitional ambiguities.

Even if atrust company is viewed as a “corporation” by other state law for licensing
purposes, it cannot obtain alicense if it lacks the inherent power to engage in the licensed activity.
Finance Code §182.001 and Texas Civil Statutes Article 342a-3.001(both in aternate form because
of pending codification) should be amended to authorize a state trust company, to the extent
consistent with existing fiduciary duties, to (1) act as a financial agent; and (2) engage in other
activities deemed financia in nature or incidental or complementary to afinancial activity, with the
permission of the Banking Commissioner.

Finally, to permit adaptability of trust company powers in response to future
developments, Finance Code Chapter 182, Subchapter A, should be amended to add a new §182.020
granting authority to the Banking Commissioner to determine an activity to be financial in nature or
incidental or complementary to a financia activity, based on similar considerations as contained in
federa law.

3. Legidative Recommendations

Proposed legidation enhancing financial institution powers should explicitly continue
functional regulation as contemplated by GLBA. This concept is strongly endorsed by the Agencies,
and should require notification and provide for consultation with an affected functiona regulator
before implementation. To the extent an approved activity is subject to licensing and regulation by
another state or federa agency, a Sate bank, trust company, or asubsidiary of either, as the case may
be, must apply for and obtain the license and submit to regulation by the other agency before it may
engage in the new activity, based on similar considerations as contained in federal law.
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a. DOB

Statutory language in Finance Code 832.001 and in Chapter 34, Subchapter B, suggest

limitations on state bank authority that are inconsistent with the full scope of GLBA. Although DOB
can administratively use constitutional parity to work around those limitations, the statutes should
be amended to clearly address nonbanking financial activities and investments. In addition, the FRB
and the Treasury may approve new financial activities that are “financial in nature or incidental to
such financia activity” or “complementary to afinancia activity.” State law should give the Banking
Commissioner smilar authority to enhance the flexibility of the state bank charter. Specifically:

Finance Code §32.001 should be amended to:

characterize a state bank as a corporation with banking powers to increase future
flexibility (or limited ligbility company, in the case of a limited banking
association), and

authorize a state bank to (1) act as afinancial agent, and (2) engage in nonbanking
activities that are financia in nature or incidental or complementary to afinancia
activity, with the approval of the Banking Commissioner;

Finance Code Chapter 32, Subchapter A, should be amended to add a new §832.011
granting authority to the Banking Commissioner to determine an activity to be
financia in nature or incidental or complementary to a financia activity, based in
similar considerations as in federal law; and

Finance Code Chapter 34, Subchapter B, regarding state bank investments, should be
substantially amended to modernize treatment of securities eligible for bank
investment and permissible activities for subsidiaries, and for conformity with other
amendments and with federal law.

To enhance and preserve the state trust company charter and allow trust companies to

remain competitive, Finance Code Title 3, Subtitle F should be amended to permit state trust
companies to engage in financial activities. Specifically:

Finance Code §182.001 and Texas Civil Statutes Article 342a-3.001 (both in dternate
form because of pending codification) should be amended to authorize a state trust
company, to the extent consistent with existing fiduciary duties, to (1) act as a
financial agent; and (2) engage in other activities that are financial in nature or
incidental or complementary to afinancia activity, with the approval of the Banking
Commissioner;

Finance Code 8182.001 should be amended to add a new subsection (Q)
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characterizing a trust company as a corporation for purposes of other state law (or
limited liability company, in the case of alimited trust association); and

Finance Code Chapter 182, Subchapter A, should be amended to add a new §8182.020
granting authority to the Banking Commissioner to determine that an activity is
financia in nature or isincidental or complementary to afinancia activity, based on
considerations similar to those contained in federal law.

b. TSLD

The TSLD supports expanding the authority of al state-chartered financia institutions to
engage in abroad range of activities. However, numerous unitary thrifts that are grandfathered under
GLBA operate in Texas and are permitted under federal law to engage in virtualy any type of
nonbanking activity. This authority must be carefully preserved.

To enhance and preserve the state savings bank charter, Finance Code Title 3, Subtitle
C should be amended to alow state savings banks to take advantage of GLBA while preserving the
authority of grandfathered unitary thrifts operating in Texas. Specificaly:

Finance Code §93.001(c) should be amended to authorize a state savings bank to act
as a financial agent and to engage, with the approval of the Savings and Loan
Commissioner, in activities deemed to be financial in nature or incidenta to or
complementary to afinancia activity, based on similar considerations as contained in
federal law; and

Finance Code Chapter 94 should be amended to conform the range of permissible
investments for a state savings bank to reflect those investments permitted by the
amendments to Chapter 93.

c. TDI and SSB

TDI and SSB note that thisis essentially a“bank powers’ issue. TDI and SSB endorse
these recommendations based on the understanding that the proposed new discretionary authority for
Texas banking regulators will be exercised within the system of functiona regulation as contemplated
by GLBA.
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C. Formation of Financial Holding Companies (FHCs)

Paragraph 3.C of the Committees Letter requested study and recommendations to ensure that
state laws allow BHCs to become FHCs and engage in activities that are financia in nature or
incidental to such financia activity, or complementary to a financial activity, as determined in the
manner provided by GLBA, or to the extent otherwise permissible under federal law.

1. Summary of Conclusions and L egislative Recommendations

Current state law is silent on the ability of a BHC to become a FHC and then engage in
activities that are financia in nature, or that are incidental or complementary to afinancia activity,
in the manner contemplated by GLBA.

Finance Code Chapter 202, regarding BHC regulation, should be amended to explicitly affirm
the ability of a BHC to become a FHC and to authorize information sharing among state and federal
regulators as a means of promoting efficient regulatory activity. In addition, Finance Code §201.002
should be amended to incorporate definitions related to FHCs and financial activities.

Finance Code Chapter 97, regarding state savings bank holding company regulation, should
be amended to explicitly preserve the powers of unitary thrifts, confirm the powers of al other state
savings bank holding companies, confirm the ability of a BHC which controls a state savings bank
to become a FHC, add new definitions to incorporate the terminology created by GLBA, and
authorize information sharing among state and federal regulators as a means of promoting efficient
regulatory activity.

Recommendations concerning information sharing among regulatory agencies are discussed
in Section I1-E of this Report.

2. Operation of Existing Law
a. Finance Code

A FHC is a BHC that has filed an election with the FRB under Section 4(k)(6) of the
BHC Act,” as added by GLBA Section 103(a), to engage in the additional activities authorized by
GLBA.

Finance Code §202.004 requires a BHC doing businessin this state to file with the DOB
a copy of any application or notice submitted to the FRB under Section 4 of the BHC Act if the
application or notice involves an office located or to be located in this state. Therefore, under current
Texas law, a BHC's notice that it elects FHC status must be filed with DOB. Texas law similarly
captures a notice filed by a FHC to expand or engage in new activities, including an application to

2> 12 U.S.C. §1843(K)(6).

Report Dated August 15, 2000
Page 24



Section |1. Findings, Analysis and Recommendations
Financial Services Modernization for Texas

engage in activities that have not yet been determined by the FRB to be “financia in nature or
incidental to such financial activity” or “complementary to afinancial activity.”*®

Under Finance Code 8202.004, DOB may hold a hearing to aid in determining whether
to approve the acquisition or activity proposed in the notice or application. The Banking
Commissioner may not approve the proposed acquisition or activity if he finds that it will probably
cause adverse effects detrimental to the public interest, including undue concentration of resources,
decreased or unfair competition, conflicts of interest, or unsound banking practices. If the Banking
Commissioner disapproves the proposed acquisition or activity, he must file a response to the
application or notice with the FRB, and may request a hearing. If the FRB grants the hearing request,
the Banking Commissioner must present evidence at the hearing to support his denia of the proposed
acquisition or activity. If the FRB disagrees with the Banking Commissioner’ s determination, the
Commissioner may accept the adverse decision or appesl it pursuant to Section 9 of the BHC Act.?’

Finance Code §8202.005 authorizes DOB to examine a BHC that controls a Texas bank
asif the holding company were a Texas state bank and to bring an administrative enforcement action
against a holding company that violates applicable laws as if the company was a state bank. DOB
routinely participates with the FRB in examining a BHC that controls a state bank to keep informed
regarding the activities and financia condition of the parent company and affiliates of the state bank.
The DOB will, to the extent possible, gather information from other functional regulators regarding
FHCs in such amanner as to reduce the regulatory burden on these entities.

Finance Code 897.002 requires a holding company that owns a state thrift to register
within 90 days of becoming a thrift holding company. Finance Code 8897.004—97.006 set forth
requirements regarding reports, books and records, and examinations.

b. Insurance Code

Texas insurance law does not distinguish between different types of holding companies.
In essence, if an insurance company is “controlled by” another entity, then that insurer is considered
to be apart of an Insurance Holding Company System. Similarly, any holding company that owns an
insurer (such as a BHC or FHC) is considered to be an Insurance Holding Company System for
purposes of the functional regulation of insurance.

Article 21.49-1 of the Texas Insurance Code governs state regulation of Insurance
Holding Company Systems. This law essentidly requires that transactions between affiliates involving
an insurer be “fair and equitable” so that an insurer is not disadvantaged by an entity that controls the
insurer to the detriment of its policyholders. Various sections within art 21.49-1 address transactions
between insurers and affiliates, including dividends, changes of control of an insurer, and investment
limitations.

2 12 U.S.C. §1843(K)(1)~(4).
2" 12U.S.C. §1848.
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Article 21.49-1 89 specifically authorizes TDI to conduct examinations of non-insurer
affiliates in certain instances. Although TDI uses this examination authority as needed in lieu of
regularly scheduled examinations, TDI considers the authority to examine non-insurer affiliates
essentia to adequately fulfill its mission. TDI will, to the extent possible, gather needed information
from other functional regulators to reduce the regulatory burden on FHCs and to take advantage of
the expertise of other functional regulators.

3. Legisative Recommendations

Finance Code Chapter 202, regarding BHC regulation, should be amended to explicitly affirm
the ability of a BHC to become a FHC and to authorize information sharing among state and federal
regulators as a means of promoting efficient regulatory activity. In addition, Finance Code §201.002
should be amended to incorporate definitions related to FHCs and financial activities.

Finance Code Chapter 97, regarding state thrift holding company regulation, should be
amended to explicitly preserve the powers of unitary thrifts, confirm the powers of al other thrift
holding companies, confirm the ability of a BHC which controls a state savings bank to become a
FHC, add new definitions to incorporate the terminology created by GLBA, and authorize
information sharing among state and federal regulators as a means of promoting efficient regulatory
activity.

Recommendations concerning information sharing among regulatory agencies are discussed
in Section I1-E of this Report.
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D. Uniform Licensing and Education for Insurance Agents and Companies

Paragraph 3.D of the Committees Letter requested study regarding actions required to
implement uniform licensing and continuing education requirements for insurance agents and
companies as contemplated by Title [11 of GLBA. TDI assumed primary responsibility for this portion
of the study. The Agencies note that uniform licensing and continuing education for insurance
“companies’ is not addressed in GLBA, athough the states through NAIC are addressing increased
uniformity of treatment of insurance companies in the interstate environment.

1. Summary of Conclusions and L egislative Recommendations

Each state, including Texas, currently establishes its own insurance agent licensing
requirements. As a result, requirements vary from state to state. GLBA seeks to bring greater
uniformity to insurance agent licensing. In order for state control of the agent licensing function to
continue, at least a maority of the states and U.S. territories (29) must either adopt uniform agent
licensing requirements or ingtitute reciproca agent licensing prior to 2002. The Texas Insurance Code
does not currently address uniform licensing and continuing education requirements for insurance
agents and therefore does not satisfy the mandate of GLBA. As part of the effort to maintain state
control of agent licensing, the 76th Legidature’ s S.B. 956 should be revised to fully implement GLBA
and be re-introduced in the 77th Texas Legidature.

2. Operation of Existing Law

GLBA Title 111, Subtitle C,*® establishes NARAB effective November 12, 2002, unless at
least amajority of the states and U.S. territories (atotal of 29 jurisdictions) either enact uniform agent
licensing requirements or institute reciprocal agent licensing. The stated purpose of NARAB isto
provide a mechanism for the adoption and application of uniform licensing, continuing education and
other qualification requirements for non-resident insurance agents. Under Title I11, NARAB would
be a self-regulating body. The establishment of NARAB would eliminate the states authority to
prescribe non-resident agent licensing requirements.

Current Texas insurance law does not address uniform licensing and continuing education
requirements for insurance agents. In 1999, the 76th Texas Legidature passed Senate Bill No. 956,
an agent licensing reform bill. S.B. 956 provided for reciproca licensing between states and also
contained a majority of the uniform provisions that formed the core of a model agent licensing law
that was subsequently adopted by the National Association of Insurance Commissioners in its
Producer License Model Act. The Governor vetoed S.B. 956, however, because of an amendment
unrelated to agent licensing that was added to the bill late in the process. As aresult, Texasinsurance
law does not include the uniform agent licensing requirements or provisions for reciprocal agent
licensing contemplated by GLBA.

?815U.S.C. §86751 et seq.
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Unless current law isreformed, avery real possibility exists that states will lose control of the
agent licensing function for non-resident agents. The TDI strongly believes the licensing function
should remain with the states. The number of disciplinary actions taken by TDI and other insurance
regulators against agents every year underscores the public policy concerns that would arise under
NARAB.

The desire to avoid triggering NARAB creates an impetus for changes to the Insurance
Code's agent licensing provisions. In addition, certain Insurance Code provisions are inconsistent
with GLBA provisions concerning bank insurance sales. TDI recommends amending the Insurance
Code to properly implement financial services modernization in Texas.

3. Non-Legidative Solutions

TDI has worked within the current statutory framework to address a number of the issues
created by GLBA. As previously reported, the Commissioner of Insurance issued Commissioner’s
Bulletin No. B-0005-00 (Jan. 18, 2000) (see Appendix F), as a partial and temporary means to
provide interim guidance on certain agent licensing issues created by GLBA.

GLBA did not address uniform licensing for insurance companies. TDI is pursuing several
initiatives in this regard, however, in the interest of modernization and interstate uniformity. For
example, TDI recently implemented a streamlined system of insurance company licensing by adopting
a uniform license application and related procedures corresponding to the NAIC's Accelerated
Licensure Evaluation and Review Techniques (ALERT) program. In the past, insurers had to file
different license applications with each of the 50 states. Under ALERT, an insurer may file auniform
application with participating states that have implemented the uniform procedures and processing
time frames. The ALERT program aso allows streamlined admissions for subsegquent expansions into
other states. The expansion application process introduces elements of reciprocal reliance on the work
performed by other states. In addition, the NAIC is pursuing the development of an electronic
repository for company applications to facilitate “one-stop” license applications.

TDI isaso working with the NAIC to devel op a state-based equivaent of a national charter
for insurance companies, and is a charter member of the NAIC's National Treatment of Insurer’s
Working Group. This Working Group was established to further modernize the licensing process for
insurers and envisions alowing certain companies to operate on anationa basis after an initid review
process. The Working Group has established an aggressive time frame for completing its mission.
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4. Legisative Recommendations

TDI is committed to maintaining state control of the agent licensing function by achieving the
uniformity in insurance agent licensing required by GLBA. TDI has worked with other insurance
regulators through the NAIC to design effective uniform licensing standards, which are reflected in
the NAIC’s Producer Licensing Model Act. TDI recommends that the 76th Legidature’' s S.B. 956,
which contained many of the model act’s uniformity provisions, be revised to fully implement GLBA
and be re-introduced in the 77th Texas Legidature.

The legidative proposal will:

substantively amend Insurance Code Articles 1.14-2; 17.25; 20A.15; 20A.15A; 21.01;
21.01-1; 21.01-2; 21.02; 21.04; 21.06; 21.07; 21.07-1; 21.07-2; 21.07-3; 21.11; 21.14;
21.14-2; and 21.58A;

amend for conformity Insurance Code Articles 3.71; 3.75; 5.13-1; 16.24A; 17.25; 21.21—
9; 22.14; and 23.23A; and

repeal Insurance Code Articles 21.02-1; 21.05; 21.06; 21.07A; 21.15; 21.15-2; 21.15-3;
21.154; 21.15-7; and 23.23.
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E. Coordination and Information Sharing among Regulatory Agencies

Paragraph 3.E of the Committees’ Letter requested study regarding how best to authorize and
require coordination and information sharing among the Agencies’ as well as between state and
federal banking and functional regulators, including adequate safeguards for shared confidential
information.

1. Summary of Conclusions and L egislative Recommendations

To maintain and enhance existing functional regulatory cooperation, legidation should be
enacted adding a provision to each of the Agencies statutes (in the Finance Code, Insurance Code,
and Texas Securities Act) to effectively encourage further development in sharing regulatory
information as a means of avoiding duplicative filings, examinations, and other regulatory activities,
whether or not the information is confidentia. Each provision will vary based on its statutory setting,
but should:

Specificaly disclaim and prevent waiver of any privilege or loss of confidentiality
applicable to information that might otherwise be waived or lost as aresult of sharing the
information with another regulatory agency;

Preserve each Agency’s discretion regarding the appropriate use of its confidential
regulatory information as well as each Agency’s discretionary authority to directly
examine or require information filings from a functionally regulated affiliate; and

Authorize the use of interagency agreements for the purpose of specifying procedures
regarding use and handling of shared information, and allowing greater specificity
regarding the types of information to be shared and under what circumstances, details that
can be developed over time as the Agencies gain experience in cooperatively regulating
affiliated entities.

In addition, legidation should be enacted to restore the former status of an insurance company
asa“financial ingtitution” for purposes of the exception to public disclosure contained in Government
Code 8552.112(a) for “information contained in or relating to examination, operating, or condition
reports prepared by or for an agency responsible for the regulation of financia institutions or
securities, or both.”

2. The Need Created by GLBA

GLBA authorizes a great deal of coordination and information sharing between federal
banking regulators and functional regulators with respect to FHCs and affiliated depository
ingtitutions and functionally-regulated subsidiaries. The public policy underlying GLBA encourages
each federa banking regulatory agency and each functional regulatory agency, including the Federd
Trade Commission (“FTC”), Securities and Exchange Commission (“SEC”), a state securities
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regulatory agency, and a state insurance regulatory agency, to exchange useful regulatory
information, subject to written agreements that require reasonable efforts to maintain the
confidentiality of exchanged information. The purpose of exchanging regulatory information is to
facilitate the ability of each participating agency to discharge its regulatory responsibility with respect
to an entity within the affiliated group, by permitting the agency to assess the potential impact of the
activities and financia condition of the entity’ s affiliates upon matters within the agency’ sjurisdiction.
Sharing of useful regulatory information can aso be expected to benefit regulated industries by
enhancing the coordination of regulatory examinations. An agency otherwise empowered to examine
an afiliate that is primarily regulated by another agency can coordinate its activities with the other
agency, such as by first attempting to obtain needed information from the primary agency that
regulates the affiliate before conducting its own examination of the affiliate.

The types of confidential information which should be shared include, for example,
examination reports, information on transactions and relationships between a regulated insurer or
securities firm and an affiliated depository institution, and information regarding the financia
condition, risk management policies, and operations of a FHC that controls an insurer or a securities
firm. In addition, prompt forwarding of consumer complaints to the primary regulatory agency can
aid the Agencies in coordinating the regulation of multi-financia service providers. For example, a
customer of a bank selling securities may call the DOB to complain about a transaction. DOB can
promptly forward the complaint to the SSB for expeditious handling to ensure that consumers are
protected and receive the prompt and courteous service the Agencies individually strive to achieve.

GLBA addresses functiona regulation at the federal level. It necessitates a state-level
response to ensure the coordination of state-level functional regulation. The preservation of
confidentiality and privilege are important concerns, which must be addressed. Legidlation should
explicitly prevent waiver of confidentiality laws and legal privileges applicable to shared regulatory
information.

3. Operation of Existing Law
a. Interactionswith Other Agencies

The requirement of confidentiality of shared, state-federal information relating to
functional regulation is addressed in GLBA. However, the concept is not new to Texas regul atory
agencies. GLBA is serving as a catalyst for the state agencies to create a more formalized process.

In general, the appropriate federal banking agencies may not provide any information
entitled to confidentia treatment under federal regulations or other applicable law to a state functional
regulator unless the latter is enabled under law to keep the material confidential and is compelled to
take all reasonable steps to preserve the confidentiality of the shared information. The federal banking
agencies are also directed to treat any information obtained from a state functional regulator in a
reciprocal fashion. Any interagency sharing of information or material between the regulators is
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explicitly stated to not constitute a waiver of, or otherwise affect, any privilege to which such
information is otherwise subject.

Existing state and federal statutes have for many years addressed information sharing
between federal banking regulators and state banking regulators, including the DOB and the TSLD,
and between DOB, TSLD, and banking regulators from other states and countries, as well as other
Texas regulatory agencies. Existing state statutes validate and protect information sharing between
DOB, TSLD, and other state and federal regulatory agencies and also expressy authorize procedural
agreements with other regulators regarding the handling and protection of confidential information,
including Finance Code §831.301, 31.303, 89.052, 96.352, 181.301, 181.303, and 201.007.

A number of statutes govern the treatment of regulatory information maintained by TDI.
For example, Insurance Code Article 1.15 89 provides that examination reports, and information
obtained during the course of an examination, are confidential by law. Article 1.15 87 allows the
Insurance Commissioner to use information developed during an examination to further any legal or
regulatory action considered appropriate in the exercise of discretion. A variety of other statutes
relating to TDI’s maintenance of information also exist.

Section 28 of the Texas Securities Act protects information received from another law
enforcement or regulatory agency, interagency notes, memoranda, reports, or other communications
consisting of advice, analyses, opinions, or recommendations, subject to release only pursuant to
court order. SSB may, in the exercise of discretion, disclose confidential information to a
governmental authority approved by SSB rule, a quasi-governmental authority charged with
overseeing securities activities approved by rule, or to areceiver appointed under Section 25-1 of
the Texas Securities Act. The SSB has adopted rules, 7 TAC 88131.1 and 131.2, to permit such
disclosures to assist in the detection or prevention of violations of law or to further administrative,
civil, or crimina action. This authority is sufficient to enable the SSB to provide information to other
regulators and obtain information from other regulators while maintaining the confidential nature of
any such information.

However, the Agencies are concerned that the separately developed and independent
nature of existing statutory enactments governing interagency sharing of confidential information
raises uncertainties regarding more global applicability. Other state agencies may need to be included
based on future developments or in a specific situation. Determining whether an unidentified Texas
agency can protect shared information creates a burden because of the resulting need to independently
and thoroughly research the other agency’s laws. The Agencies believe that explicit statutory
authority attuned to the information needs of state agencies with converging jurisdictions is necessary
to eliminate undeterminable and unintended consequences to freely sharing regulatory data.
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b. Application of Public Information Act

Government Code Chapter 552 is popularly known as the “Open Records Act” or the
“Public Information Act.” While an agency’s information made expresdy confidential by law is
excepted from public release pursuant to the Texas Public Information Act, the statute does not
explicitly address the effect on confidentiality of such information when shared among State agencies.
The Office of the Attorney General has issued several opinions over the years that conclude
confidentiality is not lost as aresult of information sharing.?® The general thrust of these opinionsis
that transfer of confidential, regulatory information from one state agency to another does not cause
the information to lose its confidential status or violate statutory proscriptions on disclosure of
confidential information, and creates a duty in the receiving agency to prevent disclosure of
confidential information recelved. However, an Attorney General opinion is subject to reversa by a
court that disagrees with its conclusions.® Legislation to more firmly establish this principle of law
isdesirable.

Because Government Code 8552.101 specifically incorporates confidentiality provided
by other law, the Agencies believe that legidation amending their own laws, i.e., the Finance Code,
Insurance Code, and Texas Securities Act, to address confidentiality obligations of recipient agencies,
can adequately protect state agencies from forced disclosure of shared confidential information.

4. Possible Non—L egidlative Solutions

The key to effective regulation in an environment of converging jurisdiction is information
sharing and cooperation among regulators to maximize efficiency of the regulatory resources of the
state and minimize the burden on regulated entities that might otherwise arise. Each of the four
agencies currently has information sharing agreements with federal regulators. Similar arrangements,
though less formal, also exist with functional regulators from other states. DOB and TDI have an
existing information sharing and cooperative relationship by statute with regard to insurance funded
prepaid funeral benefit contracts. A broader and less formal written, information sharing agreement
also currently exists among the SSB, DOB, and TDI that provides an effective basis for sharing
agency records and information among these agencies. This agreement remains in effect; however,
the Agencies believe a more comprehensive interagency agreement is necessary in light of GLBA to
address information sharing and confidentiality issues during the interim period until the Texas
Legidature can address needed changes to Texas law. The agreement is expected to be finalized
shortly and will include al four Agencies.

Under the agreement each agency will designate a person who will act as the agency’s
primary contact with respect to matters arising under the agreement. The agreement commits each
agency to provide any and al information acquired in the performance of their respective regulatory
duties that might assist one of the regulators in assessing an entity’ s compliance with governing law.

% See, e.g., Op. Atty. Gen. Nos. M—713 (1970), H-242 (1974), and H-917 (1976).
30
Cf., supra, note 32.
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In addition to information sharing, the agreement outlines agency responsibility for confidentiaity of
information and records.

In addition, TDI, working through the NAIC, is actively involved in discussions with various
federa regulators to implement GLBA directives relating to information sharing between state and
federal regulators. For example, TDI serves on the NAIC' s Coordinating with Federal Regulators
Working Group. TDI is aso drafting and/or implementing a number of agreements with various
federal, state, and international regulators that govern the exchange of information as contemplated
by the GLBA. This work will prove helpful as cross-industry sharing of regulatory information
matures through experience and will position Texas as a leader among states regarding innovation
in this area. However, the Agencies would prefer a more explicit statutory basis for maintaining
confidentiality of shared information.

5. Legisative Recommendations
Legidation should be adopted to address:

The preservation of the confidential nature of information shared among functional
regulators,

The preservation of lega privileges when privileged information is shared, and

The responsibility of affected Commissioners to exercise appropriate judgement and
discretion in determining when regulatory information should be shared.

Such legidation will provide the necessary underpinning to the interagency coordination that
is essential to a system of functional regulation.

The Agencies also recommend that this legidation clearly authorize the use of interagency
agreements among the Agencies for the purpose of specifying procedures regarding use and handling
of shared information and to alow greater specificity regarding the types of information to be shared
and under what circumstances, details that will be developed over time as the Agencies gain
experience in cooperatively regulating affiliated entities and learn what information collected by other
Agenciesistruly useful.

With respect to the Public Information Act, the Agencies recommend that an amendment be
adopted to specify that an insurance company is afinancia institution for purposes of the exception
in Government Code 8552.112(a), for “information contained in or relating to examination, operating,
or condition reports prepared by or for an agency responsible for the regulation of financia
ingtitutions or securities, or both.” The legidation would codify the longstanding position of the
Attorney Genera that insurance companies are “financia institutions” within the meaning of
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§552.112,*" a position recently overturned by the Austin Court of Appeals.* The thrust of GLBA is
to incorporate banking, insurance and securities activities into a functional regulatory system
applicable to financia ingtitutions. The state should do the same.

3 Op. Atty. Gen. No. ORD-158 (1977); Op. Atty. Gen. No. MW-411 (1982).
%2 Birnbaumv. Alliance of American Insurers, 994 SW.2d 766 (Tex.App.—Austin, 1999), review denied (2000).
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F. Agency Discretion and Flexibility for Adaptation to Future Developments

Paragraph 3.F. of the Committees’ Letter requested study and recommendations for the purpose
of granting each Commissioner adequate discretion and flexibility to adapt regulatory practices
promptly from time to time, as needed, to allow financia institutions to compete in an ever-changing,
technology-driven market, to the extent consistent with principles of safety and soundness and
applicable federal law.

1. Summary of Conclusions and L egislative Recommendations

DOB, TSLD, and SSB have adequate discretion and flexibility to adapt regulatory practices
promptly from time to time, as needed, to allow financia institutions to compete in an ever-changing,
technology-driven market, to the extent consistent with principles of safety and soundness and
applicable federa law. TDI has less flexibility because of limitationsin the Insurance Code.

Insurance Code 836 should be amended to ensure that TDI has adequate rulemaking authority
to adapt its regulatory practices promptly from time to time to allow financia institutions to compete
in an ever-changing, technology-driven market.

2. Operation of Existing Law

The Finance Code and the Texas Securities Act each establish a legal framework that
generally creates sufficient flexibility to respond to GLBA and adapt to changes in the marketplace.
For example, DOB and TSLD have broad regulatory authority to approve new activities for
depository institutions within their jurisdiction. The Insurance Code is more limited in flexibility.

Regulatory discretion and flexibility to respond to unforeseen change are increasingly
important to effective regulation of financia services. Forces outside the control of legisators and
regulatory agencies often govern the pace of change. Recent federa electronic signature legidation,
for example, will preempt Texas law requiring hard copy or “wet ink” signatures effective October
1, 2000, and will preempt Texas law requiring paper-based record retention effective April 1, 2001,%
including requirements in the Texas Insurance Code.* A financia regulatory agency must be able to
respond to sudden developments in technology or business practices.

The overriding objective of regulatory discretion and flexibility isto enable the regulators to
respond to change in away that, without jeopardizing solvency, safety and soundness, and consumer
protection, enables Texas businesses to be competitive and Texas consumers to receive the best
possible array of services. Because much of an Agency’s discretion and flexibility derive from its
ability to adopt rules, an essential attribute of financial regulation in the era of financial services

% Electronic Signaturesin Global and National Commerce Act (PL 106-229, 114 Stat. 464, June 30, 2000) (Codified to
15U.S.C. 887001 et seq.).

% 15 U.S.C. §7001().
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modernization is flexible rulemaking authority for each of DOB, TSLD, SSB, and TDI. However,
TDI’s general rulemaking authority, as set forth in Insurance Code 836, is limited compared to that
of the other Agencies and could hamper TDI’ s adaptability to respond to fast-paced changesin the
insurance regulatory arena.

Banking, insurance, and securities industries are commonly referred to as “regulated
industries’ because of the complex regulatory environment in which they must operate, and
regulations are the single most important tool for defining and communicating the public policy
purposes of and reasoning behind the necessary restrictions and limits on business functions. DOB
and TSLD both have regulatory provisions that grant their Commissioners the regulatory discretion
to approve new activities as discussed elsewhere in this Report.

The Agencies can be more effective in protecting the public and more flexible in assisting
regulated businesses to adapt to changesin their competitive environment, when and as they occur,
if each hasflexible regulatory authority to adopt rules. Both SSB and TDI oversee a significant range
of products and markets of enormous importance to Texas, and the list will inevitably expand as
financia services modernization pushes ahead. TDI, in particular, must have more flexible authority
to promulgate regulations.

Flexible rulemaking authority is not without limits. The Texas Administrative Procedures Act,
Government Code Chapter 2000, provides a procedura structure for rulemaking that facilitates and
encourages meaningful input from all interest groups, including legidators, industry, and consumers.

3. Legisative Recommendations

Insurance Code 836 should be amended to ensure that TDI has sufficiently flexible
rulemaking authority, consistent with the other Agencies, to adapt its regulatory practices promptly
from time to time to alow financia institutions to compete in an ever-changing, technology-driven
market.
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G. Banking Commissioner Authority to Approve New Financial Activities

Paragraph 3.G of the Committees Letter requested study and recommendations regarding
granting the Banking Commissioner authority to approve new financia activities for state-chartered
banks and FHCs that are financial in nature or incidental to such financial activity, or complementary
to afinancial activity, to the extent permissible under federal law, subject to a duty to consult and
coordinate with the Agencies and other affected functional regulators in connection with
implementation of such approvals.

1. Summary of Conclusions and L egislative Recommendations

The Finance Code should be amended to create authority for DOB and TSLD to determine
activities to be financia in nature, incidental to afinancia activity, and complementary to afinancid
activity for state bank and state thrift holding companies, respectively, and their subsidiaries.

Specificaly:

Finance Code Chapter 202, regarding BHCs, should be amended to add a new section
granting authority to the commissioner to determine an activity to be financial in nature
or incidental or complementary to afinancial activity, based on similar considerations as
in federa law; and

Finance Code Chapter 97, regarding thrift holding companies, should be amended as
recommended in Section |1-C of this Report.

Proposed legidation should explicitly continue functional regulation as contemplated by
GLBA. This concept is strongly endorsed by the Agencies, and should require notification and
provide for consultation with an affected functional regulator before implementation. To the extent
an approved activity is subject to licensing and regulation by another state or federa agency, aBHC,
FHC, or aunitary thrift or other thrift holding company, or a subsidiary of any of them, as the case
may be, must apply for and obtain the license and submit to regulation by the other agency before it
may engage in the new activity.

2. Operation of Existing Law

GLBA Section 103(a) adds Section 4(k) to the BHC Act™ to provide that a FHC may engage
in any activity that the FRB determines, in consultation with the Treasury, to be financia in nature
or incidental to such financial activity, or complementary to a financia activity. Section 4(k)(4)
specifically lists nine activities that are considered to be “financial in nature” without any further
action required by the FRB or Treasury, generally comprising banking, insurance and securities
activities, as well as some “complementary” activities.

¥ 12 U.S.C. 81843(K).
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For activities proposed outside of specificaly listed activities, Section 4(k)(2) provides that
the FRB and the Treasury must coordinate in making a determination on whether the activity will be
allowed. In doing so, Section 4(k)(3) specificaly identifies the factors they must consider: (1) the
purposes of the Act; (2) changes or reasonably expected changes in the marketplace in which FHCs
compete; (3) changes or reasonably expected changes in the technology for delivering financia
services, and (4) whether such activity is necessary or appropriate to allow a FHC and its affiliates
to compete effectively, to efficiently deliver information and services that are financial in nature
through the use of technological means, and to offer customers any available or emerging
technological means for using financia services or for the document imaging of data. Both Treasury
and the FRB have the authority to override the other agency’s determination that an activity is
financia in nature or complementary to a financia activity.

No authority presently exists in Texas law permitting a Texas bank regulator to expand
permissible activities of a BHC. State-level authority to determine activities to be financia in nature,
incidental to a financia activity, and complementary to a financial activity for FHCs and their
subsidiaries could enhance the value of a state charter and provide a means of influencing FRB and
Treasury determinations.

State savings banks may be controlled by holding companies which may be BHCs, overseen
by DOB, TSLD, and the FRB, or by thrift holding companies, which are overseen by the TSLD and
the OTS. Grandfathered unitary thrifts already have authority to engage in virtually any commercial
or nonbanking activity, as set forth in the Home Owners Loan Act.*® TSLD dready has a
well-established and smoothly functioning basis for reviewing and examining such activities, to the
extent necessary to oversee the safety and soundness of regulated depository institutions and to
assure that they are in compliance with applicable legal requirements, but could benefit from having
more explicit authority as suggested by DOB.

3. Legisative Recommendations

Finance Code Chapter 202, regarding BHCs, should be amended to add a new section
granting authority to the Banking Commissioner to determine an activity to be financia in nature or
incidental or complementary to afinancial activity.

Finance Code Chapter 97, regarding thrift holding companies, should be amended as
described in Section 11-C of this Report.

Proposed legidation should explicitly continue functional regulation as contemplated by
GLBA. This concept is strongly endorsed by the Agencies, and should require notification and
provide for consultation with an affected functional regulator before implementation. To the extent
an approved activity is subject to licensing and regulation by another state or federa agency, aBHC,
FHC, or aunitary thrift or other thrift holding company, or a subsidiary of any of them, as the case

% 12 U.S.C. §81461 et seq,
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may be, must apply for and obtain the license and submit to regulation by the other agency before it
may engage in the new activity.

TDI and SSB endorse this proposal based on the understanding that the recommended new
discretionary authority for Texas banking regulators will be exercised within the system of functiona
regulation contemplated by GLBA.
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COLLECTED QUESTIONSON GLBA AND TEXASLAW

Preliminary Notes:

1

Please consult the Glossary on page ii to identify acronyms and other short form references used
throughout this Report.

Questions submitted to the Agencies have been reworded and multi-part questions have been divided
as necessary for clarity. The responses are (i) highly condensed summariesrelating generally to the
topics presented, (ii) not intended as legal advice adequate to any circumstances, and (iii) provided
solely for informational purposes. Therefore, the responses should not be relied upon as a complete
record for purposes of regulatory compliance. Readers are urged to consult their attorneys, advisors,
and appropriate state and federal regulators regarding specific questions they may have.

Responses have been prepared jointly by staff of the Agencies; however, DOB and TSLD have
provided responses involving the Texas Finance Code, TDI has provided responses involving the
Texas Insurance Code, and SSB has provided responses involving the Texas Securities Act. In
addition, DOB provided responses involving federal banking laws and GLBA asit relatesto federal
banking law.

For ease of reference, the questions and responses have been organized under eight general topics
of interest:

A.

Financial Holding Company (FHC) Elections
Depository Institution Financial Subsidiaries

Banks and Affiliates Conducting Securities Activities

. Insurance Agent Licensing for Depository Institutions and Affiliates

Regulation of Insurance Activities

Commissions and Referral Feesfrom Insurance or Securities Activities

. Merchant Banking

. Miscellaneous Questions
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A. Financial Holding Company (FHC) Elections

A-1. Must a bank holding company (BHC) meet any special qualifications to elect to
become a FHC?

A BHC may become a FHC by submitting a declaration to the FRB eecting FHC status, together
with a certification that each of the BHC' s depository institution subsidiaries is well capitalized and
well managed, and has a satisfactory or better Community Reinvestment Act (“*CRA”) rating. The
election will be denied effect if the qualifications stated in the certification are untrue. (12 U.S.C.
881843(Kk)(6) and 1843(1)(1); 12 C.F.R. §225.82).

A-2. What are the advantages and disadvantages of filing a FHC election?

The determination of whether to become a FHC is a business decision the board of directors of
aBHC should make in consultation with its own counsal. The primary advantage of an election isthe
increased authority to engage in additional activities, including insurance, securities, and merchant
banking. Disadvantages arise from additional enforcement remedies applicable to a FHC that boes
not maintain the initial qualifications of a FHC election.

The nonbanking activities of aBHC are limited to activities determined by the FRB “by regulation
or order . . . as of the day before the date of the enactment of the Gramm-L each-Bliley Act, to be
so closely related to banking as to be a proper incident thereto. . . .” (12 U.S.C. §1843(c)(8); 12
C.F.R. §225.28(b); also see Appendix H).

A FHC may engage in nine listed financial activities (one of which incorporates “closely related
to banking” activities by reference) plus any additiona activity the FRB determinesis “financia in
nature or incidental to such financial activity” or that is “complementary to afinancia activity and
does not pose a substantial risk to the safety or soundness of depository institutions or the financial
system generally.” (12 U.S.C. §1843(k)(1) and (4); 12 C.F.R. §225.86). The nine listed activities,
which contain some overlap with prior “closely related to banking” determinations, are summarized
asfollows:

Lending and related activities;

Insurance activities, as principal, agent, or broker;

Financial, investment, or economic advisory services, including as an investment company;

Issuing or selling instruments representing a pool of assets;

Underwriting, dealing in, or making a market in securities;

“Closely related to banking” activities,;

In the United States, engaging in BHC activities that are permissible outside the United States
and are usua in connection with banking or other financial operations abroad,;

Merchant banking activities; and

Owning non-financial firms through insurance or securities affiliates if not directly involved
in the management of these firms.
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In determining whether an activity is financial in nature or incidental to a financial activity, the
FRB must consider:

the purposes of the BHC Act and GLBA,;

changes or reasonably expected changes in the marketplace in which FHCs compete and in

the technology for delivering financial services, and

whether the activity is necessary or appropriate to allow a FHC and its affiliates to:
compete effectively with any company seeking to provide financia services in the
United States,
efficiently deliver information and services that are financia in nature through the use
of technologica means, including any application necessary to protect the security or
efficacy of systems for the transmission of data or financial transactions; and
offer customers any available or emerging technological means for using financial
services or for the document imaging of data (12 U.S.C. 81843(k)(3)).

In making a determination regarding a new financia activity, the FRB must consult with Treasury
and the Treasury has a veto power (12 U.S.C. 81843(k)(2); 12 C.F.R. §225.88).

A-3. DoesaBHC that has no specific plansto directly or indirectly engage in an identified
financial activity gain any advantage by filing a notice to be treated asan FHC?

A FHC éection by a qualifying BHC becomes effective on the 31st day after the election is
received by the FRB (12 C.F.R. §225.82). Generaly, a FHC may conduct an activity that is financia
in nature or incidental to a financial activity without providing prior notice to or obtaining prior
approval from the FRB, subject only to a requirement to file a smple written notice with the FRB
Bank in its region within 30 days after commencing the activity or making the acquisition (12 U.S.C.
81843 (k)(6)(A); 12 C.F.R. 88225.85(a)(1) and 225.87(a)). Therefore, electing FHC status before
specific plans exist that would require the election could conceivably permit the FHC to take
advantage of an opportunity that by its nature or terms would expire within 30 days.

However, decting FHC status before specific plans exist that would require the election will also
subject the electing BHC to enhanced remedia provisions if any of its depository institution
subsidiaries ceases to be well-capitalized or well-managed, or ceases to maintain a satisfactory or
better CRA rating (12 U.S.C. 81843(m); 12 C.F.R. 88225.83 and 225.84). Further, a short-term
opportunity to expand beyond traditiona lines of business will likely not be conducive to prudent and
appropriate analysis and evaluation, thereby creating increased risk of a poor business decision.

The FRB has indicated that a BHC may withdraw an FHC election by letter if the BHC is not
engaging in an activity for which the election is required.
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A—4. Must a present or future BHC electing FHC status file a copy of its notice to the FRB
with the DOB? Does the answer change if the BHC is filing the notice merely for
convenience and has no specific plansto directly or indirectly engage in an identified
financial activity?

A BHC doing businessin Texas that submits an application or notice to the FRB under 12 U.S.C.
81843, including a FHC election under 12 U.S.C. §1843(k)(6), must simultaneoudly file a copy of
the notice or application with DOB pursuant to Finance Code §202.004. With respect to a FHC
election notice, the DOB has waived the $500 fee that would otherwise be required for afiling under
Finance Code §202.004 (7 TAC 815.2(b)(19)). The Texas statutory filing requirement will apply
regardless of the substance or pendency of acquisition or activity plans.

A “future” BHC electing FHC status is presumably acquiring a bank or a BHC. The acquiring
company is required to file an application with the FRB under 12 U.S.C. §1842(a)(1) and
smultaneoudly file a copy of the application with DOB, accompanied by a $500 filing fee (Finance
Code §202.001; 7 TAC 815.2(b)(18)).

A-5. Must aBHC filea FHC election to engage in insurance agency activities directly or
through a nonbank subsidiary?

The answer depends on both the type of insurance offered and under what circumstances as well
as the proposed location of the agency. A BHC' s authority to act as an insurance agent or to own a
nonbank subsidiary licensed as an insurance agent has been limited by the BHC Act since 1982.
Congress, in Title VI of the Garn—St Germain Depository Institutions Deregulation Act of 1982 (PL
97-320, 96 Stat. 1469, 88118(a), 601), amended Section 4(c)(8) of the BHC Act (12 U.S.C.
81843(c)(8)) to provide specifically that insurance activities are not closely related to banking,
thereby precluding the FRB from authorizing BHCs to conduct these activities, subject to certain
exceptions.

FRB implementation of these restrictionsis codified in 12 C.F.R. §225.28(b)(11), which should
be consulted in connection with any plan to offer insurance agency services through a BHC or its
nonbank subsidiary. These exemptions generally allow a BHC to sall credit-related life, accident and
health insurance, and involuntary unemployment insurance; to sell property insurance on collatera
securing loans of $10,000 or less ($25,000 or less for manufactured homes) through finance company
subsidiaries; to act as general insurance agents only in towns under 5,000 population or if the BHC
has less than $50 million in assets; to continue to sell and expand in certain ingtances insurance agency
activities authorized on or before May 1, 1982; and to act as a managing general agent for group
insurance for the BHC. Additional and specific conditions apply to each of these exceptions.

If research reveals that the desired insurance agency activity is not permissible for a BHC, the
company will need to file a FHC election to engage in the activity. Any entity that is engaged in
insurance agency activitiesin Texas must be appropriately licensed by TDI to do so.
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A—-6. Can a mutual insurance company acquire a bank and qualify asa FHC?

According to DOB, the FRB has long interpreted the BHC Act to authorize aBHC to exist in
mutual form. In connection with authorizing bank and insurer affiliations, GLBA explicitly recognized
“mutual bank holding companies’ and specified that they are to be regulated on terms comparable
to those applicable to any other BHC (12 U.S.C. §1842(g)(2)).

According to TDI, a mutual insurance company may itself be a holding company that owns one
or more subsidiary companies engaged in other financia services. Mutud insurers, like other insurers,
invest their funds pursuant to laws that list alowable investments (so-called “authorized investment”
statutes). Insurers are free to invest in these “ authorized investments’ without the prior approval of
the insurance commissioner. A primary investment statute for most life insurers is Insurance Code
Article 3.33. Corresponding statutes for property & casualty insurers can be found at Articles 2.08
and 2.10. These statutes often will limit the amount that may be invested in individual entities and
investment types. For example, Article 2.10 alows insurersto invest in anational bank and a Texas
state bank whose deposits are insured by the FDIC; however, investments in stock of a state bank are
limited to not more than 35% of the outstanding shares of that bank.

Insurance Code Article 21.49-1 aso provides additional investment authority for investmentsin
excess of the amounts allowed by other statutes. For example, under Article 21.49-1 86, an insurer
may invest in subsidiaries and affiliates “ organized for any lawful purpose,” subject to alimit equal
to the lesser of 10% of the insurers assets, or 50% of the insurer’s net worth. This section also
provides, subject to prior approva of the insurance commissioner, that an insurer can invest any
amount in asubsidiary or affiliate in certain instances.

Therefore, a Texas mutua insurance company with adequate resources may acquire a bank and
qualify as a FHC, subject to required state and federa regulatory approvals. A mutual insurance
company acquiring a bank should consult its own counsel with regard to how best to structure the
arrangement. One suggested consideration is whether the direct investment by a mutual insurance
company in a bank will result in increased regulatory burden as a result of convergent regulatory
jurisdictions. A mutua insurance company may wish to consider forming a mutual holding company
or otherwise converting to a stock insurance company and forming a holding company as an
aternative that would isolate activities regulated by different regulatory agencies.
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A—7. What structures are available to an insurance company interested in purchasing a
bank? Must it become a FHC?

Numerous possibilities exist for structuring such an acquisition. An insurance company interested
in purchasing a bank should consult with its own counsel regarding how to structure the acquisition.
An insurance company or its affiliates acquiring a bank will by definition become a BHC and must
file an application for approval and a FHC election with the FRB under 12 U.S.C. §81842(a)(1) and
81843(k)(6), and file copies with DOB. Except in the context of a unitary thrift, any situation
involving a purchase of a bank by an insurance company will involve eection to a FHC, see GLBA
Section 401(c).

One consideration is the degree to which a direct investment by an insurance company in a bank
will result in increased regulatory burden as result of regulation by multiple regulatory agencies. An
insurance company may wish to consider forming a holding company to acquire the bank in order to
isolate activities regulated by different regulatory agencies.

In any event, direct or indirect acquisition of a bank by an insurance company is subject to both
state and federal regulatory approvals. A prospective applicant should consider requesting a joint
meeting with the Agencies that will be involved on reviewing the transaction. The Agencies will be
responsive to a request for a coordinated meeting.

A-8. How may an insurance company engage in the business of selling securities and how
should the organization be structured? Must it become a FHC?

Any person or company that wishes to engage in the business of selling securities must become
appropriately registered under both state and federal law to the extent the related business conduct
is not otherwise exempt. Nothing in GLBA is responsive to the question, in that the FHC regulatory
regime created by GLBA is not relevant to an insurance company or securities broker-dealer unless
and until it is affiliated with a depository institution. (GLBA does address coordinated regulation and
information sharing between the SEC and state insurance regulators in the context of an “Investment
Bank Holding Company” (IBHC). An IBHC is not affiliated with a depository institution and may
choose the SEC in lieu of the FRB as its primary regulator, see GLBA Section 231. However, the
guestion does not seem to contemplate IBHC status and regulation.)

An insurance company that seeks to engage through an affiliate in aregulated financia activity
other than insurance should consult with its attorney regarding organizational and structural issues
aswell asfedera and state licensing or registration requirements that may be invoked by its business
decisions.
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B. Depository Institution Financial Subsidiaries

B-1. What federal notice or prior approval isrequired for a state bank to control or invest
in afinancial subsidiary as defined under GLBA?

Asaninitia observation, the interim rules adopted separately by the FDIC and FRB, to implement
new Section 46 of the FDI Act (12 U.S.C. 81831w), contain differencesthat likely will be moderated
somewhat in final rules prepared in response to comments received. Some differences will vaidly
remaln as aresult of subtle distinctions in federal law applicable to state member and nonmember
banks.

No notice or prior approva is required by the FDIC for a state nonmember bank to acquire
control of or invest in a subsidiary engaged only in activities as agent, even if the agency activity is
“financia in nature” under 12 U.S.C. 81843(k). State bank subsidiary activities conducted as agent
for a customer, conducted in a brokerage, custodial, advisory, or administrative capacity, or
conducted as trustee, or in a substantially similar capacity are not subject to FDIC notice and prior
approval. For example, acting solely as agent for the sale of insurance, securities, real estate, or travel
services is not covered by the rules. Neither is providing safekeeping services or personal financia
planning advice.

The interim final rules adopted by the FDIC to govern state nonmember bank financia subsidiary
activity establishes conditions and procedures that apply when asubsidiary of a state nonmember bank
seeks to engage as principd in financid activities. Currently, the only financia activity in this category
is genera securities underwriting. To engage in genera securities underwriting, an otherwise
qualifying state nonmember bank must file a notice to obtain FDIC consent or no objection before
it may commence the activity.

The interim final rules adopted by the FRB to govern state member banks take a different
approach and directly define the term “financial subsidiary” to be a subsidiary of one or more insured
depository institutions seeking to engage in activities other than solely “activities that the state
member bank is permitted to engage in directly” (12 C.F.R. 8208.77(d)(2)). Thus, a subsidiary
conducting solely agency activities will be classified as a “financial subsidiary” only if the state
member bank lacked authority to conduct the activities directly. Informal conversations with FRB
officials indicate that the FRB considers genera securities underwriting to be the only financia
activity as principa that a state member bank must conduct through a financial subsidiary. Pursuant
to 12 C.F.R. 8208.76(a), a state member bank may not control or invest in afinancia subsidiary or
expand its activities unlessiit files a notice with the FRB Bank in its region.
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B—2. Must a bank create a financial subsidiary to engage in insurance agency activitiesin
a community with a population exceeding 5,0007?

A national bank must create a financial subsidiary to engage in insurance agency activitiesin a
community with a population exceeding 5,000; a state bank does not.

Generally, adepository ingtitution or its affiliate can sell insurance in Texas from any location if
appropriately licensed by TDI (see Commissioner’s Bulletin No. B—-0005-00 (Jan. 18, 2000), in
Appendix F). The provisions of Insurance Code Article 21.07-1 that purport to geographicaly limit
banks to a community of 5,000 are preempted by GLBA, and will be recommended for repeal.

However, a nationa bank’s ability to act as an insurance agent, either directly or through an
operating subsidiary, is limited by federal law to the “community of 5,000.” (12 U.S.C. 824a(q)(3);
892; also see OCC comments at 65 Fed. Reg. 12905, at 12908 (Mar. 10, 2000)). However, anationd
bank financial subsidiary can act as insurance agent without regard to the geographic limits of 12
U.S.C. 892. ((12 U.S.C. §8824a(a)(2)(B)(i); 24a(b)(1)(A)(i); and 1843(k)(4)(B); dso 12 C.F.R.
85.39(e)(1)(ii)).

Federal law does not require a state bank to form afinancial subsidiary with respect to activities
as agent. (12 U.S.C. §1831w(a) and 12 C.F.R. 88208.77(d)(1) and 362.16(b)). See Response B-1.
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C. Banksand Affiliates Conducting Securities Activities

C-1. Because GLBA diminatesthe exclusion for banks from the definition of dealer, will
a bank berequired to register with the SEC to provide investment servicesin the bank
lobby where employees are shared between the bank and the dealer?

No. The current blanket exclusion of banks from the federal definition of “dealer” and “ broker”
will be replaced on May 12, 2001, with a series of exceptions for banks dealing or engaging in
specific products and activities. While GLBA adds a number of narrow exemptionsto federal law and
eliminates the general exemption, the net effect is to limit the prior exemption, not expand it. One
exemption specifically applies to “third party brokerage arrangements’ of the sort described in the
guestion, see 15 U.S.C. 878c(a)(4)(B)(i).

C-2. Will thedealer registration requirement for this activity under the Texas Securities Act
be retained or does GLBA affect this state requirement?

The requirement to register as a dealer with the SSB in order to conduct this activity has not
changed. Existing dedler registration requirements under the Texas Securities Act (Articles 581-1
et seq., Vernon's Texas Civil Statutes) are not preempted by GLBA and will apply to the offer and
sale of securities by any person or entity.

C-3. What should a bank do when its renewal application and fees are due on December
31, 20007?

In order to continue this activity on bank premises the following year, the bank must submit its
renewal application and fees before the end of the current year.

C4. Must bank employeesregister as dealersto perform clerical services related to the offer
and sale of securities on bank premises? Are regulatory guidelines available that
describes permissible or impermissible duties or activities for unregistered officers and
employees?

A bank officer or employee may engage in routine clerical and administrative duties without
registration if the officer or employee (i) does not receive compensation for referring customersto
aregistered securities dealer, and (ii) does not communicate with customers regarding the nature of
investment vehicles available or otherwise participate in the offer or sale of a security.

Under state securities law as currently applied, a bank officer or employee who receives
compensation for referring bank customersto aregistered securities deder that actually performsthe
securities transactions is required to register with the SSB, although the registration requirements are
limited (7 TAC §115.1(b)).
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The SSB recently released a proposed rule draft for public comment. If proposed and adopted
in current form, the rule would change this limited registration to a registration exemption and require
only anocticefiling and fee from the bank. Under the proposed exemption, bank employees who make
referrals will be able to perform certain clerical functions such as making appointments with
customers for the purpose of meeting with the registered deder, forwarding customer funds or
securities, and describing in general terms the types of investment vehicles available from the bank
and the registered dealer under their brokerage relationship.

C-5. Regarding the“de minimis’ exemption for 500 securities transactions a year, can a
bank use this for transactions that fall outside other exemptions, like private
placements, trust department trades, affiliated transactions, and municipal securities
underwriting?

The exemption from broker registration requirements under federal securities law for “de
minimis’ transactions (up to 500 transactions a year pursuant to 15 U.S.C. 878c(a)(4)(B)(xi)) will
be available for transactions that are not exempt under other available exemptions. However, the
exemption does not apply to transactions conducted by an employee of the bank who is adso an
employee of abroker or deder.

The exemption is not applicable to state securities law and there is no “de minimis’ exemption
under the Texas Securities Act. However, there are a number of exemptions available to banks in
Section 5 and 6 of the Texas Securities Act (Articles 581-5 and 581-6, Vernon's Texas Civil
Statutes) and in 7 TAC Chapters 109 and 139.

C-6. Will the current state securities dealer exemption, for employees of a bank or BHC
(Finance Code 831.007), or a trust institution (Finance Code §181.006), with fewer
than 500 shareholders, be retained in state law after financial services modernization?

Nothing in GLBA impacts Finance Code §831.007 or §181.006. The exemptions will continue to
exist (also see 7 TAC 8§139.9).

C—7. In providing securities-related services on bank premises, can a bank sell securitiesin
the bank lobby or is a segregated area required?

In generd terms, with respect to state securities laws and a bank properly registered by the SSB,
a segregated area is required unless the bank’ s options are limited because of confined facilities or
limited lobby space. In such a case, the bank should carefully distinguish nondeposit investment
product activity from retail deposit activity, such as through use of a room divider or a row of
planters to provide visua separation. Sometimes signs to distinguish the different spaces can be
helpful.

Report Dated August 15, 2000
Page 50



Section I11. Collected Questionson GLBA and State Law
Financial Services Modernization for Texas

DOB recommends review of and compliance with the federal Interagency Statement on Retail
Sales of Nondeposit Investment Products, e.g., FIL No. 994 (FDIC, Feb. 17, 1994), which is
consistent with the above advice.

C-8. What licensing differences apply to a bank that buys a securities dealer as opposed to
a bank that contractually associates with a securities dealer?

Absent an gpplicable exemption, a person (including a bank) must have an appropriate securities
registration under state law to participate in the offer and sale of securities or receive a share of
commissions from a securities transaction, whether from an affiliate or nonaffiliate. See Responses
C-1, C2, 1, and F-2.

C-9. Areabank’s common trust funds subject to registration as an investment company
under state or federal securities laws?

Generally, no. With respect to state law, Section 5.L of the Texas Securities Act exempts
securities “issued or guaranteed” by abank, and also exempits officers and employees of the bank who
dedl in these securities from dealer registration requirements. Securities of a bank common trust fund
are considered issued by the bank.

With respect to federal law, bank common trust funds are presently exempt from regulation under
the Investment Company Act of 1940. Effective May 12, 2001, GLBA expands the exemption to
include common and collective pooled funds offered by thrift institutions, but also codifies the SEC's
interpretation that the exemption is available only for afund used solely as an aid to the administration
of trusts, estates or other accounts maintained by the bank for afiduciary purpose. Therefore common
trust funds may not be generally advertised or marketed. As codified, the exemption for acommon
trust fund in 12 U.S.C. 880a-3(c)(3) requires a bank to satisfy three conditions:

the fund must be employed solely as an aid to the administration of trusts, estates or other
fiduciary accounts;

the fund must not be advertised or offered for sale to the genera public (except in ordinary
advertising of the bank’ s fiduciary services); and

fees and expenses charged by the fund must comply with applicable fiduciary principles.
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C-10. Will state law treat banking products the same as federal law? Will state law conform
to federal treatment of new hybrid products that SEC (and FRB) determines to be
either banking products or securities?

The federa definition of “banking products’ in GLBA Section 206 serves the sole purpose of
implementing certain broker-dealer registration exemptions for banks, and does not mean a “banking
product” is not a security under federal law for other purposes. Similarly, a“new hybrid product” is
a new product not previoudy regulated by the SEC as a security and not included within the
definition of “banking products.” Pursuant to 15 U.S.C. 8780(i), the SEC must consult with the FRB
before adopting regulations classifying a new hybrid product as a security, but again solely for the
purpose of implementing or restricting certain broker-dealer registration exemptions for banks. As
discussed in Responses C—1 and C-2, dedler registration requirements under the Texas Securities Act
are not affected by GLBA.
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D. Insurance Agent Licensing for Depository Institutions and Affiliates

D-1. Will new insurance agent licenses be required for depository institutions to
accommodate implementation of GLBA? Will the Insurance Commissioner’s Bulletin
No. B-0005-00 become a final ruling?

As detailed in Part [1-D of this Report, TDI will recommend legislation to restructure and
smplify existing insurance agent licensing requirements in the Texas Insurance Code, to achieve the
uniformity required by GLBA Titlel1I.

Commissioner’s Bulletin No. B-0005-00 (Jan. 18, 2000) (see Appendix F), was issued as an
interim and temporary measure to address the principal GLBA preemptions affecting agent licensing
of depository institutions, and is not intended to be a permanent solution.

D-2. Doesthe Texas Insurance Code permit a depository institution to obtain all available
insurance agent licenses the same as any other corporation?

Y es. Interim guidance on agent licensing for depository ingtitutionsis available in Commissioner’s
Bulletin No. B-0005-00 (Jan. 18, 2000) (see Appendix F).

D-3. Must a depository institution become licensed as an insurance agent to permit its
licensed affiliate to sell insurance in the depository institution’ s lobby?

The answer depends on the actions of the depository ingtitution. Mere affiliation with an insurance
agent in adepository institution’s lobby will not by itself require the depository institution to become
licensed. However, certain actions by the depository institution may trigger a licensing requirement,
incuding actions that imply sponsorship, marketing, or other solicitation regarding insurance products.
See, e.g., Texas Insurance Code Articles 21.02, 21.07-1, and 21.14, and 28 TAC Chapter 21.

D—4. What licensing differences apply to a depository institution that buys an insurance
agency as opposed to a depository institution that contractually associates with an
insurance agency?

The answer will depend upon the structure chosen for the relationship. Generally, a person
(including a bank) must have an appropriate insurance agent license under state law to receive a share
of commissions from an insurance transaction, whether from an affiliate or nonaffiliate.

Before banks could be licensed as insurance agents in Texas, a common practice among banks
was to lease floor space to an on—premises insurance agency and provide for lease payments
expressed as aflat rate or as a percentage of gross receipts. This arrangement permitted the bank to
tieitsinsurance-related revenue to the volume of insurance sales without being required to obtain an
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insurance agent license, and is still permissible today. Solomon v. Greenblat, 812 SW.2d 7
(Tex.App.—Dallas, 1991, no writ).

D-5. Can abank or its subsidiary obtain a title insurance agent license under the Texas
I nsurance Code?

Titleinsurance is governed by the Texas Title Insurance Act (Texas Insurance Code Chapter 9).
Article 9.36 states that a “person, firm, association, or corporation” may be licensed as a title
insurance agent. TDI will issue atitle insurance agent license to a bank that satisfies the requirements
of Texas Insurance Code Article 9.36.

In Opinion No. 00-03 (March 6, 2000), the Texas Department of Banking stated that a Texas
state-chartered bank may sell title insurance directly, or through an operating subsidiary, if either is
appropriately licensed by the Texas Department of Insurance. Under GLBA Section 303, national
banks can sdll title insurance as agent if state banks can do so under state law “only in the same
manner, to the same extent, and under the same restrictions’ as state banks are authorized to conduct
the activity (15 U.S.C. 86713(b)(1)). Asto the DOB conclusion that these activities can be conducted
in an operating subsidiary rather than afinancial subsidiary, see Response B-2.

A bank should be aware that Article 9.09 of the Insurance Code prohibits atitle insurance agent
from being licensed to sell any other type of insurance. From a practical perspective, the title
insurance businessis significantly different from other forms of insurance. In consultation with its own
counsel, a bank may conclude that a separate operating subsidiary should hold the title insurance
agent license and conduct title agency activities.

D-6. Can aBHC or itsnonbank subsidiary purchase or acquire a title insurance agency?

Not unless the BHC makes an FHC election and obtains necessary TDI regulatory gpprovals, see
Response D-2. Title insurance agency activities as principal, agent, or broker are not “closely related
to banking.” See Response A-5, and the FRB letter and order re: Independence Bancorp, Inc. (1989
Fed. Res. Bull. 31).

D-7. Isadepostory ingtitution employee required to be licensed to perform clerical services
related to the offer and sale of insurance products on depository institution premises?
Areregulatory guidelines available that describes permissible or impermissible duties
or activities for unlicensed officers and employees?

A depository institution employee is not required to be licensed to perform clerical services
related to the offer and sale of insurance products on depository institution premises. Insurance Code
Article 21.02 sets out the acts of an insurance agent. Provided an employee does not engage in any
of these acts, including solicitation, negotiation, procurement, or collection of premiums on an
insurance or annuity contract, no insurance agent license will be required.

Report Dated August 15, 2000
Page 54



Section I11. Collected Questionson GLBA and State Law
Financial Services Modernization for Texas

Regulatory guidelines describing activities which require an agent license are set forth in the
Texas Insurance Code and may be supplemented by regulation on an as needed basis.

D-8. Will Texas promote and participate in an effort to establish uniform or reciprocal
licensing standards for insurance agents in a multistate environment?

Yes. See Part 11-D of this Report. Texas is working through the NAIC in recommending changes
to insurance agent licensing provisions to promote greater uniformity among various states' licensing
requirements. Each state will, however, continue to regulate the activities of insurance agents
conducting an insurance business in such state.

D-9. Will an insurance agency affiliated with depository institution be able to service a
former customer that moved to another state?

The answer depends on the law of the former customer’s new state of residence. Generadly, a
Texas insurance agent will be required to become licensed in the new state before soliciting its
customer in that stete.
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E. Regulation of Insurance Activities

E-1. Does GLBA preempt TDI’sinsurance advertising regulations applicable to a bank’s
insurance activities?

No. GLBA preserves and clarifies current state regulatory authority over insurance sales and
market conduct of depository institutions engaging in insurance activities. GLBA generaly requires
nondiscriminate treatment of depository institutions and affiliates with regard to their insurance
activities. However, states may explicitly treat banks conducting insurance activities differently from
other insurance agents through enforcement of laws and regulations that are within the 13 so-called
“safe harbors,” one of which expressy addresses advertising (15 U.S.C. 86701(d)(2)(B)(iii)). In
addition to TDI's advertising regulations, located at 28 TAC Chapter 21, Subchapter B, banks are
subject to certain statutory advertising restrictions in Insurance Code Article 21.21-9 83.

E—2. Can abank advertiseinsurance, deposit, and loan products in a joint advertisement?

The Finance Code contains no requirements that relate to bank advertising restrictions,
prohibitions or alowances, and no consumer compliance statutes enforced by the DOB that address
the question. FDIC-insured depository institutions are, however, subject to federal consumer
compliance and disclosure laws that impact advertising and are enforced by federa banking regulators
(FRB, FDIC, OCC, and OTY) through their examination processes.

Insurance advertisement regulations in 28 TAC Chapter 21, Subchapter B, generally do not
prohibit advertising insurance products in conjunction with other financial services. However, as
permitted by GLBA, a state may prohibit use of an insurance advertisement or other promotional
materia (e.g., a“statement stuffer”) by a depository institution or its affiliate if the advertisement
would cause a reasonable person to mistakenly believe that the federal government or the state “is
responsible for the insurance sales activities of, or stands behind the credit of, the institution or
affiliate. . . or . . . guarantees any returns on insurance products, or is a source of payment on any
insurance obligation of or sold by the ingtitution or affiliate.” See 15 U.S.C. 86701(d)(2)(B)(iii).
Additional disclosure requirements are also applicable as addressed in Response E-3 below.

A key issue regarding joint advertisements, including statement stuffers, is whether an entity
whose name appears on the advertisement is appropriately licensed if the reference is suggestive that
the entity is engaged in the business of insurance.

To evaluate specific advertising proposals, you may wish to contact TDI’s advertising division
for assistance and additional information.
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E-3. Doesthe Texas|nsurance Code require specific customer disclosuresin an insurance
product advertisement on behalf of a bank?

The disclosure requirements of the Texas Insurance Code vary depending upon the type of
insurance involved. The general disclosures required of banks are found in Insurance Code Article
21.21-9 83, which generally requires promotional materials relating to insurance products distributed
to customers and potential customers to clearly disclose that insurance products sold through the
bank affiliated agent (i) are not insured by the FDIC; (ii) are not issued, guaranteed, or underwritten
by the bank or the FDIC; and (iii) involve investment risk, if appropriate, including potential loss of
principal.

Additional disclosures may be required as set out in 28 TAC Chapter 21. To evaluate
product-specific disclosure requirements, you may wish to contact TDI’ s advertising division.

E—4. What disclosures does the I nsurance Code require a depository institution to make to
a customer to offer an insurance product in connection with the customer’s loan
transaction?

Insurance Code Article 21.21-9 83(b) currently requires an additiona disclosureif the depository
ingtitution requires insurance in connection with a loan application, generally for the purpose of
informing the customer that the required insurance can but need not be purchased from the depository
institution, and furnishing the required insurance from a third party agent will not in any way affect
credit terms. For the specific language of required disclosures, see Insurance Code Article 21.21-9
83(b).

E-5. New product development is addressed in GLB from the insurance per spective. Does
state law need any clarification about who approves what?

State law does not need any clarification. The business of insurance in Texas is functionally
regulated exclusively by TDI. However, if TDI is aware that a particular insurance matter uniquely
affects Texas banks or securities firms, TDI intends to coordinate on issues related to new product
development with state banking and/or securities regulators.
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F. Commissions and Referral Feesfrom Insurance or Securities Activities

F-1. Isabank still required to obtain a limited dealer’s registration in order to receive a
percentage of commissions earned by a registered dealer under a third-party brokerage
arrangement, or has this been preempted for national banks?

A bank must file alimited registration as a securities deaer to permit aregistered securities dedler
to operate on bank premises, regardless of whether the bank receives any income tied to third party
securities transactions. The OCC does not possess authority to preempt this requirement. GLBA
unequivocally subjects securities activities of anational bank to functional regulation by the SEC and
state securities regulators (15 U.S.C. 86701(f)(1)).

F-2. Isabank till required to register if itsincomeis derived from dividends received from
its registered broker-dealer subsidiary that sells mutual funds in the bank lobby,
instead of from commissions?

Payment of dividends to abank from its subsidiary is a matter committed to the discretion of the
subsidiary’s board of directors. Although receipt of commissionsis an attribute for which a person
should become registered as a securities dealer, the use of the bank’s premises and its implied
sponsorship of the securities dedler’s activities invokes registration requirements, without more.

F-3. Areregulatory guidelines available with respect to how a bank should calculate and
pay noncontingent referral fees to bank employees, for both insurance and securities,
as permitted by GLBA?

GLBA isvery clear regarding referral fees except with respect to what constitutes a “nominal”
amount for the fee. (12 U.S.C. 8§1831x(d)(2)(B); 15 U.S.C. 8878c(a)(4)(B)(i)(VI) and
86701(d)(2)(B)(iv)).

With respect to insurance, the federal banking agencies are directed to consult with each other
and state insurance regulators to develop joint regulations for the protection of insurance customers
of depository ingtitutions (12 U.S.C. 81831x(a)). These regulations must be finalized prior to
November 12, 2000. Among other matters, the regulations must set forth standards permitting a bank
teller to receive a one-time nominal fee, of afixed dollar amount, for each referral of a customer to
licensed insurance personnel, provided the fee is not dependent on whether the referral resultsin a
transaction (12 U.S.C. §1831x(d)(2)(B)). The impending federa regulations may directly address this
issue. Because of the pending federal action, TDI has not yet undertaken to establish the permissible
“nominal” amount.

As amended by GLBA, federa securities law explicitly permits bank employees to “receive
compensation for the referral of any customer if the compensation is a nominal one-time cash fee of
afixed dollar amount and the payment of the fee is not contingent on whether the referral resultsin
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a transaction” (15 U.S.C. 878¢(a)(4)(B)(i)(V1)). The SEC has adequate rulemaking authority to
specify define what constitutes a“nominal” feeif it should choose to do so.

GLBA does not ater state securities law requirements with respect to commission sharing.
Therefore, anominal referra fee should not be paid to bank employees unless the bank has obtained
alimited registration as a securities dealer from the SSB and the employees are registered as agents.
However, as discussed in Response C—4 above, the SSB is proposing a rule to change this limited
registration to a registration exemption and require only a notice filing and fee from the bank.

F—4. Does GLBA permit payment of insurance referral fees to unlicensed persons other
than bank tellers, such asto an affiliated depository institution?

Federal law enacted by GLBA provides that, with respect to “payment or receipt of any
commission or brokerage fee or other valuable consideration for services as an insurance agent or
broker . . . the term ‘services as an insurance agent or broker’ does not include a referral by an
unlicensed person of a customer or potential customer to a licensed insurance agent or broker that
does not include a discussion of specific insurance policy terms and conditions.” (15 U.S.C.
86701(d)(2)(B)(iv)). State law to the contrary is preempted.

The state may still prohibit payment of a referra fee to an unlicensed individua if payment is
based on the purchase of insurance by the customer (15 U.S.C. 86701(d)(2)(B)(V)).

F-5. Will state law be enlarged beyond federal law to allow payment of referral fees based
on whether the customer purchases an insurance or securities product?

What state law ultimately provides is a matter reserved to the judgment and action of the Texas
Legidature. The Agencies will recommend against permitting unlicensed personsto receive referral
fees that are based on resulting purchases of insurance or securities products.

A prohibition on payment of insurance or securities referral feesto unlicensed persons is designed
to protect consumers from profit-driven, high pressure sales tactics. An insurance or securities
product is particularly prone to misrepresentations. The consumer must often rely on the expertise
of the seller, a person that state law requires to be competent, trained, and fully aware of the
attendant professional ethics and responsibilities.

Congress determined that a nominal, noncontingent referral fee, for services limited to referring
a potential customer to a licensed insurance agent, does not significantly erode the consumer
protections inherent in the prohibition on referral fees. A broader exception would raise serious
guestions regarding adequate protection of the public.
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G. Merchant Banking

G-1. Can a dtate bank engage in merchant banking; if so, how should it be structured and
what are theinvestment limitations? | s there a difference between a state member and
a nonmember bank with respect to the ability to engage in merchant banking?

A state bank that wishes to engage in merchant banking activities may pursue two options. The
activity may be conducted indirectly through its BHC if the BHC has elected FHC status (12 U.S.C.
81843(k)(4)(H)). Alternatively, the activity may be conducted if approved and in the manner
permitted by the FDIC pursuant to its authority under Section 24 of the FDI Act (12 U.S.C. §18314a)
to permit state bank activities beyond the authority of national banks. Also see 12 C.F.R. Part 362.
Currently, no difference exists between member and non-member banks with respect to merchant
banking activities.

Under Section 24 of the FDI Act, a state bank or a state bank subsidiary may engage in a state
law authorized activity as principal, even though the activity is not permissible for a national bank,
if the FDIC upon application determines that the activity poses no significant risk to the federa
deposit insurance fund (subject to certain other conditions).

Although merchant banking isidentified by GLBA as an activity “financia in nature’ (12 U.S.C.
81843(k)(4)(H)), the activity is expresdy prohibited in anationa bank financia subsidiary (12 U.S.C.
824a(a)(2)(B)(iii)). However, under GLBA Section 122, the FRB and Treasury may by joint rules
allow subsidiaries of national banks to conduct merchant banking activities, beginning on or after
November 12, 2004, after carefully evaluating the experiences of FHCs with merchant banking
activities to that point.
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H. Miscellaneous Questions

H-1. Will a Texastrust company be treated as a “ bank” for state securities and insurance
licensing requirements?

A Texastrust company is abank as defined in federal securities laws (15 U.S.C. §878c(a)(6)). For
purposes of the state securities regulation, a Texas trust company is treated as a bank. Thus,
registration is required for dealer activity conducted by atrust company, but there is an exclusion for
investment advisory activity pursuant to 7 TAC 8107.2(19)(A).

A Texas trust company is not a depository ingtitution as defined in GLBA if it is not engaged in
the business of receiving deposits. (12 U.S.C. 81813(c)(1); 15 U.S.C. §6701(g)(3).) A trust company
has limited deposit taking authority that is seldom used. Accordingly, unless the trust company is an
affiliate of a depository institution, GLBA does not prohibit a state, by statute, regulation, order,
interpretation, or other action, from preventing or restricting a trust company or its affiliate from
engaging directly or indirectly in an activity authorized or permitted by GLBA for depository
ingtitutions or their affiliates.

However, the Texas Securities Act and the Texas Insurance Code (if amended as recommended
by TDI) will not prevent or restrict a Texas trust company or its affiliate from engaging in securities
and insurance activities if appropriately licensed. Also see Response H—3 below.

H—2. What is the difference between “association” and “corporation” in state licensing
laws, particularly insurance? This question relates to banks identified in state law as
“associations’ that effectively operate as “ corporations”’.

Most state licensing laws that permit business entity licensing refer to corporations but do not
mention “associations.” Because a bank or trust company is labeled an “association” and not a
“corporation,” these Texas licensing statutes may be interpreted to exclude an “association” from the
benefits of licensing, athough a bank or trust company subsidiary chartered as a corporation may be
able to obtain alicense. DOB intends to pursue statutory amendments within the Finance Code that
will facilitate treatment of state banks and trust companies as corporations. However, DOB aso
believes existing law can be interpreted to treat banking and trust company associations as
corporations (See Texas Constitution, Article XVI, 816(a); and Finance Code 8832.007 and
182.009.).

With regard to insurance, TDI will currently license a bank as an insurance agent, whether it is
an “association” or “corporation,” if the bank satisfies applicable licensing requirements. TDI
recommendations for legidation would result in conforming agent licensing requirementsto GLBA.
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H-3. Who examines a bank that has staff with broker/dealer registrations and also has a
subsidiary that acts as an insurance agency?

Examination of the bank will only be conducted by its primary bank regulatory agency and, if it
isastate commercial or savings bank, by either the FDIC, if not a member of the FRB System, or the
FRB if amember, aswas the case in the past. Bank regulatory agencies typically have the discretion
to examine the activities of abank subsidiary in appropriate circumstances, but normally will do so
only to address specific concerns.

In connection with the bank’s activities as a broker/dedler, its related records are subject to
inspection by the SSB, the SEC, and the NASD.

Regarding the insurance agency subsidiary, TDI typicaly examines or investigates the activities
of an insurance agency on an as-needed basis.

H—4. Will state agencies attempt to mirror the federal requirement to use plain languagein
new regulations adopted by the state after January 1, 2000?

Current Texas law neither requires nor prohibits the use of “plain language” as a style for rule
development, although the Agencies strive to draft rules that are easily understandable and support
efforts to simplify rulemaking.

For example, in December 1999 the Banking Commissioner directed DOB staff to prepare dl new
rules promulgated from DOB using plain language, and in each circumstance to consider the viability
of using a question and answer format.

H-5. Can abank-affiliated insurance agency or securities dealer name itself after the bank?

The Interagency Statement on Retail Sales of Nondeposit Investment Products (see, e.g., FIL No.
9-94 (FDIC, Feb. 17, 1994)) recommends that a bank not use a name that is deceptively similar to
the bank’ s name for investment sales activities. The four federa bank regulatory agencies issued the
Interagency Statement to reaffirm the agencies' belief that retail customers must be fully informed
regarding risks associated with mutual fund or other nondeposit investment products.

GLBA addresses the retail sale of nondeposit investment products from depository institution
premises in severa ways that generally are not inconsistent with the Interagency Statement. GLBA
does not specificaly address bank use of a trade name for securities or insurance activities. The
underlying policy of GLBA in this regard does strongly resembles the policy underlying the
Interagency Statement, that of ensuring the consumer does not believe the nondeposit investment
product is federaly insured or guaranteed by the federal or state government or by the bank (see 15
U.S.C. 78c(a)(4)(B)(i)(1X), 15 U.S.C. 86701(d)(2)(B)(iii) and (x), and 12 U.S.C. §1831x(c)(1) and
(2)).
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As amatter of prudent operation, banks should refrain from any actions that might confuse or
midead a customer when selling investment products. Further guidelines from the SEC and the
federal banking agencies may address this issue, and more than likely will retain the recommendation
to not use a name that is deceptively smilar to the bank’s name for investment sales activities.

TDI has arule specificaly addressing standards for avoiding misleading names that should be
consulted for guidance. See 28 TAC §19.902.
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Conference Committee Report for the Gramm-Leach-Bliley Act (H.R. 106-434)

L etter dated March 31, 2000, from the Chairmen of the Senate Economic Development
Committee, House Committee on Financia Institutions, and House Committee on
Insurance, requesting the Study (Committees’ L etter)

Profile of Regulatory Agencies (DOB, TDI, TS.D, and SSB) and Affected Texas
Industries

Listing of GLBA activities involving the Commissioners.
Commissioners Letter of May 31, 2000, requesting industry input

Commissioner’s Bulletin No. B-0005-00, “Interim Guidelines Concerning Insurance
Agent Licensing in Texas Under the Gramm—Leach-Bliley Act” (Jan. 18, 2000)

Discussion Papers Regarding Preemption of State Law Under GLBA

(1) Arthur E. Wilmarth, Jr., George Washington University Law School
(2) Gibson, Dunn & Crutcher, LLP

Financia Activities: Synopsis of activities financid in nature or incidental to a financial
activity under GLBA, emphasizing “closaly related to banking” activities
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106TH CONGRESS HOUSE OF REPRESENTATIVES REPORT
1st Session 106434

GRAMM-LEACH-BLILEY ACT

NOVEMBER 2, 1999.COrdered to be printed

Mr. LEACH, from the committee of conference,
submitted the following

CONFERENCE REPORT
[To accompany S. 900]

The committee of conference on the disagreeing votes of the two Houses on the amendments of the House to the hill
(S. 900), to enhance competition in the financial servicesindustry by providing a prudentia framework for the affiliation
of banks, securities firms, insurance companies, and other financial service providers, and for other purposes, having met,
after full and free conference, have agreed to recommend and do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of the House to the text of the bill and agree to the same
with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amendment, insert the following:
[Text of S. 900 omitted, see the Gramm-Leach-Bliley Act (PL No. 106-102, 113 Stat. 1338 (1999).]
[[Page 151]] JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF CONFERENCE

The Managers on the part of the House and the Senate at the conference on the disagreeing votes of the two Houses on
the amendments of the House to the bill (S. 900), to enhance competition in the financial servicesindustry by providing a
prudential framework for the affiliation of banks, securities firms, insurance companies, and other financial service providers,
and for other purposes, submit the following joint statement to the House and the Senate in explanation of the effect of the
action agreed upon by the managers and recommended in the accompanying conference report:

The House amendment to the text of the bill struck dl of the Senate hill after the enacting clause and inserted a substitute
text.

The Senate recedes from its disagreement to the amendment of the House with an amendment that is a substitute for
the Senate bill and the House amendment. The differences between the Senate bill, the House amendment, and the substitute
agreed to in conference are noted below, except for clerical corrections, conforming changes made necessary by agreements
reached by the conferees, and minor drafting and clerical changes.

TITLEICFACILITATING AFFILIATIONS AMONG BANKS,
SECURITIES FIRMS, AND INSURANCE COMPANIES

The legidation approved by the Conference Managers eiminates many Federal and State law barriers to affiliations
among banks and securities firms, insurance companies, and other financia service providers. The House and Senate bills
established an identical statutory framework (except for minor drafting differences) pursuant to which full affiliations can
occur between banks and securities firms, insurance companies, and other financial companies. The Conferees adopted this
framework. Furthermore, the legidation provides financial organizations with flexibility in structuring these new financial
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affiliations through a holding company structure, or afinancial subsidiary (with certain prudentia limitations on activities
and appropriate safeguards). Reflected in the legidation is the determination made by both Houses to preserve the role of
the Board of Governors of the Federal Reserve System (the “Federal Reserve Board” or the “Board”) as the umbrella
supervisor for holding companies, but to incorporate a system of functional regulation designed to utilize the strengths of
the various Federal and State financial supervisors. Incorporating provisions found in both the House and Senate hills, the
legidation establishes a mechanism for coordination between the Federal Reserve Board and the Secretary of the Treasury
(“the Secretary™) regarding the approval of new financia activities for both holding companies and national bank financial
subsidiaries. The legidation [[Page 152]] enhances safety and soundness and improves access to financia services by
requiring that banks may not participate in the new financial affiliations unless the banks are well capitalized and well
managed. The appropriate regulators are given clear authority to address any failure to maintain these safety and soundness
standards in a prompt manner. The legislation also requires that Federal bank regulators prohibit banks from participating
in the new financia affiliations if, at the time of certification, any bank affiliate had received a less than “ satisfactory”
Community Reinvestment Act of 1977 (“CRA") rating as of its most recent examination.

Subtitle ACFinancial Affiliations

Senate Position: The Senate bill contains provisions repealing restrictions in the Glass-Steagall Act and the Bank
Holding Company Act of 1956 (“BHCA”) on affiliations involving securities firms and insurance companies, respectively.
The Senate bill establishes a new framework in section 4 of the BHCA for bank holding companies to engage in financial
activities. It does not create a separate designation for bank holding companies engaged in the new financia activities but
it does require that the subsidiary insured depository institutions of such holding companies be well capitalized and well
managed in order to take advantage of the new activities. In the event that a bank holding company’ s subsidiary depository
ingtitutions fall out of compliance, a“cure’ procedure is established. The Senate bill authorizes bank holding companiesto
engagein activities that the Federal Reserve Board has determined to be financia in nature and incidental to such financia
activities. It also authorizes qualifying bank holding companies to engage in activities that the Federal Reserve Board
determines are complementary to financial activities, or any other service that the Federa Reserve Board determines not to
pose a substantial risk to the safety and soundness of depository ingtitutions or the financial system generally. It containsa
list of pre-approved activities that includes merchant banking and insurance company portfolio investment activities. There
is aso agrandfather provision for the commodities activities engaged in by a company as of September 30, 1997, if that
company becomes a bank holding company after the date of enactment.

House Position: The House bill aso repeals the restrictions contained in the Glass-Steagall Act on affiliations between
banks and securities firms engaged in underwriting and in the BHCA on &ffiliations between banks and insurance companies
and insurance agents. It creates a new section 6 of the BHCA which authorizes new financia activities for bank holding
companies that qualify as “financial holding companies.” In order for a bank holding company to qualify as a financial
holding company (“FHC"), its subsidiary depository ingtitutions must be well managed, well capitalized, and have received
at least a“satisfactory” CRA rating as of their last examination. In the event that an FHC falls out of compliance, a*“cure’
procedure is established. It authorizes FHCs to engage in activities that the Federal Reserve Board has determined to be
financia in nature, incidental to such financial activities or complementary to financial activities to the extent that the amount
of such complementary activities remains small. It contains alist of pre- [[Page 153]] approved activities that includes
investment banking and insurance company portfolio investment activities. The House bill also authorizes FHCs to engage
in developing activitiesto alimited extent. A ten-year grandfather isincluded for the nonfinancial activities of companies
that become bank holding companies after enactment of thislegidation and are predominantly financia in nature a the time
they become FHCs.
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Conference Substitute: The Conferees acceded to the Senate by agreeing to amend section 4 of the BHCA to add a
series of new subsections that contain the framework for engaging in new financid activities. The Conferees have acceded
to the House in designating as FHCs those bank holding companies qualifying to engage in the new financial activities.

New section 4(k) permits bank holding companies that qudify as FHCs to engage in activities, and acquire companies
engaged in activities, that are financia in nature or incidental to such financial activities. FHCs are aso permitted to engage
in activitiesthat are complementary to financial activitiesif the Federal Reserve Board determines that the activity does not
pose a substantial risk to the safety or soundness of depository ingtitutions or the financial system in general.

Permitting banks to affiliate with firms engaged in financial activities represents a significant expansion from the current
requirement that bank affiliates may only be engaged in activities that are closely related to banking. The Board has primary
jurisdiction for determining what activities are financial in nature, incidental to financial in nature, or complementary. The
Board may act by regulation or order. In determining what activities are financia in nature or incidental, the Federal Reserve
Board must notify the Secretary of applications or requests to engage in new financial activities. The Federal Reserve Board
may not determine that an activity isfinancial or incidental to afinancial activity if the Secretary objects. The Secretary may
also propose to the Federal Reserve Board that the Board find that a particular activity isfinancial in nature or incidental to
afinancial activity. A smilar procedure isincluded in the legidation with regard to the determination of financial activities
and activities that are incidental to financial activitiesfor financial subsidiaries of national banks. The intent of the Conferees
isthat the Federal Reserve Board and the Secretary of the Treasury will establish a consultative process that will negate the
need for either agency to veto a proposal of the other agency. Establishing such a process should bring balance to the
determinations regarding the type of activities that are financial and limit regulatory arbitrage.

Section 4(k) contains alist of activitiesthat are consdered to be financia in nature. An FHC may engage in the activities
on thislist without obtaining prior approval from the Federal Reserve Board. Notice must be given to the Federal Reserve
Board not later than 30 days after the activity is commenced or a company is acquired. The list includes securities
underwriting, dealing, and market making without any revenue limitation such as sponsoring and distributing all types of
mutual funds and investment companies. Other activities include insurance underwriting and agency activities, merchant
banking, and insurance company portfolio invest- [[Page 154]] ments. The reference to “* * * insuring, guaranteeing or
indemnifying against * * * illness,” is meant to include activities commonly thought of as health insurance, including such
activities when provided by companies such as Blue Cross and Blue Shield organizations which are licensed under State
laws to provide health insurance benefits in consideration of the payment of premiums or subscriber contributions. Such
reference is not meant to include the activity of directly providing health care on a basis other than to the extent that it may
be incidental to the business of insurance as defined in section 4(k)(4)(B) of the BHCA.

Merchant banking

The authorization of merchant banking activities as provided in new section 4(k)(4)(H) of the BHCA is designed to
recognize the essentid role that these activities play in modern finance and permits an FHC that has a securities affiliate or
an ffiliate of an insurance company engaged in underwriting life, accident and health, or property and casualty insurance,
or providing and issuing annuities, to conduct such activities. Under this provision, the FHC may directly or indirectly
acquire or control any kind of ownership interest (including debt and equity securities, partnership interests, trust certificates,
or other instruments representing ownership) in an entity engaged in any kind of trade or business whatsoever. The FHC may
make such acquisition whether acting as principal, on behalf of one or more entities (e.g., as adviser to afund, regardless
of whether the FHC is aso an investor in the fund), including entities that the FHC controls (other than a depository
ingtitution or asubsidiary of adepository ingtitution), or otherwise.

Section 122 providesthat after a5 year period from the date of enactment, the Board and the Secretary may jointly adopt
rules permitting financial subsidiaries to engage in the activities under section 4(k)(4)(H) of the BHCA subject to the
conditions that the agencies may jointly determine.

Insurance company portfolio investments
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New section 4(k)(4)(l) of the BHCA recognizes that as part of the ordinary course of business, insurance companies
frequently invest funds received from policyholders by acquiring most or al the shares of stock of a company that may not
be engaged in afinancia activity. These investments are made in the ordinary course of business pursuant to state insurance
laws governing investments by insurance companies, and are subject to ongoing review and approval by the applicable sate
regulator. Section 4(k)(4)(l) permits an insurance company that is affiliated with a depository institution to continue to
directly or indirectly acquire or control any kind of ownership interest in any company if certain requirements are met. The
shares held by such acompany: (i) must not be acquired or held by a depository institution or a subsidiary of a depository
ingtitution; (ii) must be acquired and held by an insurance company that is predominantly engaged in underwriting life,
accident and health, or property and casudty (other than credit-related insurance) or in providing and issuing annuities; and
(iii) must represent an investment made in the ordinary course of business of [[Page 155]] such insurance company in
accordance with relevant state law governing such investments. In addition, during the period such ownership interests are
held, the FHC must not routinely manage or operate the portfolio company except as may be necessary or required to obtain
a reasonable return on the investment. To the extent an FHC participates in the management or operation of a portfolio
company, such participation would ordinarily be for the purpose of safeguarding the investment of the insurance company
in accordance with the applicable requirements of state insurance law. Thisisirrespective of any overlap between board
members and officers of the FHC and the portfolio company.

CONDITIONS TO ENGAGE IN NEW ACTIVITIES

New section 4(1) of the BHCA establishes the requirements for permitting a bank holding company to engage in the new
financial activities and affiliations. A bank holding company may elect to become afinancia holding company if al of its
subsidiary banks are well capitalized and well managed. A bank holding company that meets such requirements may file
acertification to that effect with the Board and a declaration that the company chooses to be an FHC.

After the filing of such adeclaration and certification, an FHC may engage either de novo, or through an acquisition,
in any activity that has been determined by the Board to be financial in nature or incidental to such financial activity. FHCs
may engage in activities on the preapproved list of financial activities contained in section 4(k) of the BHCA and any other
financial activity approved by the Board without prior notice. Complementary activities, however, must be approved by the
Board on a case-by-case basis under the notice procedures contained in section 4(j) of the BHCA.

The legidation aso amends the CRA to provide that an election of abank holding company to become an FHC shall
not be effective if the Board finds that as of the date of the election not all of the subsidiary insured depository ingtitutions
of the holding company had received a “satisfactory” or better CRA rating at their most recent CRA examinations. In
addition, the legidation amends the BHCA to require the appropriate Federd banking agency to prohibit an FHC, or abank
through afinancia subsidiary, from commencing any new activities or acquiring any companies under sections 4(k) or (n)
of the BHCA, section 5136A(a) of the Revised Statutes of the United States, or section 46(a) of the Federal Deposit
Insurance Act, in the event that the bank or any of its insured depository ingtitution affiliates or any insured depository
ingtitution affiliate of the FHC failsto have at least a“ satisfactory” CRA rating at the time of its last examination. It isthe
most recent rating alone that shall be looked to by the regulator in connection with these provisions. This provision does not
authorize any agency to require the divestiture of any company aready owned by the FHC prior to the time that the
prohibition becomes effective or to limit in any way any activity aready engaged in by the FHC prior to that time. The
prohibition ceases to apply once al of the insured depository ingtitutions controlled by the FHC or the bank and all of its
insured depository ingtitution affiliates have restored their CRA performance rating to at least the “ satisfactory” level.

[[Page 156]] This provision applies to the ownership and activities of financial subsidiaries of nationa banks to the
same extent asit appliesto FHCs. It aso appliesin the same way to subsidiaries held by insured State banks subject to newly
added section 46(a) of the Federal Deposit Insurance Act.

OPERATION OF STATE LAW

Senate Position: The Senate bill establishes in section 104 the parameters for the appropriate bal ance between Federal
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and State regulation of the activities and affiliations allowed under thislegidation.

House Position: The House provision is similar, with parallel provisions contained in sections 104, 301, and 302 of
the House hill.

Conference Substitute: The House agreed to incorporate its sections 301 and 302 into section 104, and the Senate
agreed to adopt the language of the House' s section 302. The House discrimination standard was adopted with modifications,
and the Conferees agreed to incorporate House provisions protecting the ability of the States to require restoration of an
entity’ s capital, and restricting changes in stock ownership of demutualizing insurers, as modified. The House receded on
its provision specifically addressing aNorth Carolina Blue-Cross Blue-Shield organization, as the State laws governing those
types of entities would not be preempted so long as the State laws do not discriminate, as set forth in the legidation.

This section reaffirms the M cCarran-Ferguson Act, recognizing the primacy and legal authority of the Statesto regulate
insurance activities of al persons. No persons are permitted to engage in the business of insurance unless they are licensed
by the States, as required under State law. States are not allowed to prevent certain affiliations or activities or discriminate
against depository ingtitutions in providing such insurance licenses.

In general, States are not allowed to prevent or restrict affiliations permitted under Federal law. With respect to an
affiliation by an insurer, States may collect information, and the insurer’ s State of domicile may take action on the affiliation
(including approval or disapproval), but only within 60 days of receiving notice of the affiliation, and only if the actions do
not discriminate against the insurer based on an association with a depository institution. An affiliating insurer’s State of
domicile may require capitd restoration to the level required under State law, so long as such request is made within 60 days
of notice of the affiliation. Any State, as permitted under State law, may restrict changes in ownership of a demutualizing
insurer so long as the restrictions are not discriminatory as set forth in the legidation. Section 104(c)(2)(C) meansthat State
laws and State regulators shall not discriminate against depository ingtitutions or their affiliates with respect to acquiring or
otherwise changing the ownership of stock in newly demutualized insurance companies relative to other persons.

Except with respect to insurance, States may not prevent or restrict a depository ingtitution or affiliate thereof from
engaging in any activity set forth under the Gramm-Leach-Bliley Act. With respect to insurance sales, solicitations, and
cross-marketing, States may not prevent or significantly interfere with the activities of de- [[Page 157]] pository ingtitutions
or their affiliates, as set forth in Barnett Bank of Marion County N.A. v. Nelson, 517 U.S. 25 (1996). However, State
restrictions that are substantially the same as but no more burdensome than the thirteen general safe harbors provided are
not subject to potential preemption. States are also alowed to continue the regulation of insurance activities other than sales,
solicitation, and cross-marketing, and the preemption standard does not apply to such regulation if consistent with the
standards set forth in the legislation.

State regulation other than of insurance or securities activities is not preempted even if it does prevent or restrict an
activity so long as it does not discriminate. The Conferees adopted the House discrimination standard with respect to
insurance activities. The discrimination standard does not apply to State regulations governing insurance sales, solicitations,
or cross-marketing activities adopted before September 3, 1998, and does not apply to State regulations that are substantially
the same as but no more burdensome than the safe harbors. State securities regulation is not preempted by the “prevent or
restrict” standard with regard to a State securities commission’s ability to investigate and enforce certain unlawful securities
transactions or to require the licensure or registration of securities and securities brokers, dealers, and investment advisors
and their associates. State actions of general corporate applicability applying to companies domiciled or incorporated in the
State are also protected from the “ prevent or restrict” preemption, aswell as State laws similar to the antitrust laws, so long
as the State actions are not inconsistent with the intent of this Act to permit affiliations. The term “ depository institution”
is defined asincluding foreign banks and their domestic affiliates and subsidiaries. The term “ affiliate” is defined for section
104 to include any person under common control (including a subsidiary).

Subtitle BCStreamlining Supervision of Bank Holding Companies

Both the House and Senate bills generally adhere to the principle of functiona regulation, which holds that similar
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activities should be regulated by the same regulator. Different regulators have expertise at supervising different activities.
It isinefficient and impractical to expect a regulator to have or develop expertise in regulating all aspects of financial
services. Accordingly, the legislation intends to ensure that banking activities are regulated by bank regulators, securities
activities are regulated by securities regulators, and insurance activities are regulated by insurance regulators.

In keeping with the Board' s role as an umbrella supervisor, the legidation provides that the Board may require any bank
holding company or subsidiary thereof to submit reports regarding its financial condition, systems for monitoring and
controlling financial and operating risks, transactions with depository ingtitutions, and compliance with the BHCA or other
Federal laws that the Board has specific jurisdiction to enforce. The Board is directed to use existing examination reports
prepared by other regulators, publicly reported information, and reports filed with other agencies, to the fullest extent
possible.

[[Page 158]] The Board is authorized to examine each holding company and its subsidiaries. It may examine
functionally regulated subsidiaries only if: (1) the Board has reasonable cause to believe that such a subsidiary is engaged
in activities that pose a materid risk to an affiliate depository institution; (2) it reasonably believes after reviewing the
relevant reports that examining the subsidiary is necessary to adequately inform the Board of the systems for monitoring
risks; or, (3) based on reports and other available information, the Board has reasonable cause to believe that a subsidiary
is not in compliance with the BHCA or other Federal law that the Board has specific jurisdiction to enforce and the Board
cannot make such a determination through examination of an affiliated depository ingtitution or the holding company. The
Board is directed to use, to the fullest extent possible, examinations made by appropriate Federal and State regulators.

The Board is not authorized to prescribe capital requirements for any functionally regulated subsidiary that is in
compliance with applicable capital requirements of another Federal regulatory authority, a State insurance authority, or is
aregistered investment adviser or licensed insurance agent. The legidation also makesit clear that securities and insurance
activities conducted in regulated entities are subject to functional regulation by the relevant State securities authorities, the
Securities and Exchange (“ SEC"), or State insurance regulators.

The Board is prohibited from requiring a broker-dealer or insurance company that is a bank holding company to infuse
funds into a depository ingtitution if the company’ s functional regulator determines, in writing, such action would have a
material adverse effect on the broker-deder or insurance company. If the functional regulator makes such a determination,
the Board may require the holding company to divest its depository ingtitution. All the Federal banking agencies are subject
to the same limits on reports, examinations and capital requirements for functionally regulated affiliates which apply to the
Board. This ensures that the Office of the Comptroller of the Currency (“OCC"), the Office of Thrift Supervision (“OTS"),
and the Federal Deposit Insurance Corporation (“FDIC”) will not be able to assume and duplicate the function of being the
general supervisor over functionaly regulated subsidiaries. The legidation specificaly preserves, however, the FDIC's
authority to examine afunctionaly regulated ffiliate. This authority, which should be used sparingly, is necessary to protect
the deposit insurance funds.

The legidation aso specifically addresses indirect action by the Board against functionally regulated affiliates.
Consistent with functional regulation, the Board's authority to take indirect action against a functionaly regulated affiliate
is limited. The Board may not promulgate rules, adopt restrictions, safeguards or any other requirement affecting a
functionally regulated affiliate unless the action is necessary to address a“material risk” to the safety and soundness of the
depository ingtitution or the domestic or international payments system and it is not possible to guard against such materia
risk through requirements imposed directly upon the depository institution.

[[Page 159]] The Federa banking regulators are empowered to adopt prudential safeguards governing transactions
between depository indtitutions, their subsidiaries and affiliates so asto avoid, among other items, significant risk to the safety
and soundness of the ingtitution. The regulators are required to review these safeguards regularly and modify or eliminate
those requirements which are no longer necessary.

Bank holding companies may elect to become FHCs by meeting the statutory requirements and filing a declaration and
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acertification with the Board. The legidation makesit clear that a duplicative registration statement under section 5 of the
BHCA isnot required. The integrity of the deposit insurance fundsis preserved by prohibiting the use of deposit insurance
funds to benefit any shareholder, subsidiary or nondepository affiliate of an FHC. This section ensuresthat the federal safety
net is not extended to persons who are not entitled to Federal deposit insurance coverage.

The savings bank restrictionsin the BHCA are repealed. Thisrepeal is designed to conform the regulation of savings
bank life insurance to other provisions of Federal banking law.

The Conferees intend that the Board be flexible in its application of holding company consolidated capital standards
for the leverage requirement and the timing of the asset cal culations to FHCs of which the predominant regulated subsidiary
isabroker-dealer. The Confereesintend that, to the extent the Board deems feasible and consistent with the overall financia
condition and activities of the holding company, the capital requirements for such holding companies be consistent with the
capitd standards applied by the SEC to the broker-dealer, which accounts for the predominant amount of assets and activities
of the holding company.

Subtitle CCcSubsidiaries of National Banks

Senate Position: The Senate bill authorizes a national bank to control a subsidiary engaged in financia activities
permissible for abank holding company (but not permissible for anational bank directly) under section 4(k) if the bank has
consolidated total assets not exceeding $1 billion, is not affiliated with a bank holding company, iswell capitalized, and well
managed. For the purpose of determining a parent national bank’ s regulatory capital, a deduction from assets and tangible
equity isrequired for the amount of outstanding equity investments made in afinancia subsidiary. In addition, the assets and
ligbilities of the financial subsidiary must not be consolidated with those of the parent bank. Equity investments in the
operating subsidiary by a parent national bank must not exceed the amount the bank could pay as a dividend without
obtaining prior regulatory approval. The Senate bill also clarifiesthat a national bank may conduct through a subsidiary any
activity which the national bank may engage directly and any activity lawfully conducted as of the date of enactment of this
legidation.

House Position: The House hill authorizes a national bank subsidiary to engage only in activities permissible for
national banks to engagein directly, activities otherwise expressly authorized by statute, and activities that are financial in
nature or incidental to financial activities. Financial activities are defined as those activities permissible for an FHC or
activities that the Secretary of the [[Page 160]] Treasury determines to be financial in nature or incidental to financial
activitiesin consultation and coordination with the Federal Reserve Board. Excluded from the list of permissible financial
activities are insurance underwriting, insurance company portfolio investments, and real estate investment and devel opment.
National bank operating subsidiaries also may engage in developing activities. In order for a national bank operating
subsidiary to engagein activities that are financial in nature, its parent bank and all its depository institution affiliates must
be well capitalized, well managed, and have a satisfactory CRA rating. A cure procedure is established to address situations
where there is a failure to comply with these conditions. It also requires that the aggregate amount of the national bank
parent’ s equity investmentsin the bank be deducted from the bank’ s capital including the operating subsidiary’ s retained
earnings. In addition, the assets and liabilities of the subsidiary must not be consolidated with those of its parent bank. Equity
investments in the operating subsidiary by a parent national bank must not exceed the amount the bank could pay as a
dividend without obtaining prior regulatory approval.

Conference Qubstitute: The Senate receded to the House with an amendment.

Under the amendment, national banks of any size are permitted to engage through afinancia subsidiary only in financia
activities (with exceptions) authorized by this Act. Section 121 specifically excludes four types of activities for financial
subsidiaries: insurance or annuity underwriting, insurance company portfolio investments, real estate investment and
devel opment, and merchant banking (subject to section 122). These types of financial activities may only be donein FHC
affiliates. The federal banking regulators are prohibited from interpreting these provisions to provide for any expansion of
these activities contrary to the express language of this statute. It is the intent of the Conferees that these new statutory

H.R. 106434 (1999)
Page A—7



Appendix A: Conference Committee Report
Financial Services Modernization for Texas

provisionsCand the regulations to be adopted pursuant theretoCsupercede and replace the OCC's Part 5 regulations on
operating subsidiaries.

Subtitle DCPreservation of FTC Authority

Section 131. Amendment to the Bank Holding Company Act of 1956 to modify
notification and post-approval waiting period for section 3 transactions.

Senate Position: No provision.

House Position: Section 141 of the House amendment amends section 11(b)(1) of the BHCA (12 U.S.C. section
1849(b)(1)) to provide for notice to the Federal Trade Commission (“FTC") when the Board of Governors of the Federa
Reserve System approves a transaction under section 3 of the BHCA if that transaction also involves a transaction under
section 4 or 6 of the BHCA.

Conference Qubstitute: The Senate receded to the House with an amendment.

Under section 131 of the Conference Report, the modification simply eliminated the reference to section 6 because the
new activities for FHCs are now included within section 4 of the BHCA as amended by the Conference Report. The FTC
currently has no role [[Page 161]] in reviewing pure section 3 transactions, and this amendment does not change that.
However, the FTC does perform reviews of certain section 4 transactions. This amendment will smply alow the FTC to
coordinate its review with the Board in those cases that also involve a section 3 transaction.

Section 132. Interagency data sharing
Senate Position: No provision.

House Position: Section 142 of the House amendment provided that, except as otherwise prohibited by law, the banking
regulators who review mergers or acquisitions (the OCC, the OTS, the FDIC, and Federal Reserve Board) shall make
available to the antitrust agencies (the Department of Justice and the Federal Trade Commission (“FTC")) any information
in the bank regulators’ possession that the antitrust agencies deem necessary for their antitrust review under sections 3, 4,
or 6 of the BHCA, section 18(c) of the Federal Deposit Insurance Act, the National Bank Consolidation and Merger Act,
section 10 of the Home Owners' Loan Act, or the antitrust laws.

Conference Qubstitute: The Senate receded to the House with an amendment.

Under section 132 of the Conference Report, the modification eliminated the reference to section 6 of the BHCA
because the new activities for FHCs are now included within section 4 of the BHCA as amended by the Conference Report.
In addition, the modification added new sections 132(b) and 132(c). New section 132(b) requires that any information shared
under this provision be kept confidential; that before any information shared under this provision is disclosed to athird party,
the agency which shared it must be notified in writing and given a chance to oppose or limit the disclosure; that any sharing
under this provision does not affect any claim of privilege with respect to such information; and that nothing in this section
shall be construed to limit access to any information by the Congress or the Comptroller General. New section 132(c) simply
applies the provisions of new section 132(b) to the sharing of information between Federal banking agencies and State
regulators or any other party.

In the past, there have been difficulties with banking agencies sharing bank examination reports with the antitrust
agencies because of doubts about whether they had sufficient authority to do so. The reports have generally been shared in
the end. However, in cases of failing ingtitutions in which review has been expedited or of ingtitutions taken over by the
government, delays in providing these reports have sometimes impeded antitrust review. This language simply allows all
of the involved agencies to do their respective tasks in the most expeditious manner possible.

H.R. 106-434 (1999)
Page A-8



Appendix A: Conference Committee Report
Financial Services Modernization for Texas

Section 133. Clarification of status of subsidiaries and affiliates
Senate Position: No provision.

House Position: Section 143(a) of the House amendment provided that subsidiaries or affiliates of banks or savings
associations which are not themselves banks or savings associations shall not be treated as banks or savings associations
for purposes of the FTC Act or any other law enforced by the FTC. Section 143(b) clarified [[Page 162]] that nothing in
this section shall be construed as restricting the authority of any Federal banking agency.

Section 143(c) amended the existing BHCA exceptions to the Hart-Scott-Rodino (“H-S-R”) Act, 15 U.S.C. section
18a(c)(7) and 18a(c)(8). Under current law, transactions subject to approval under section 3 of the BHCA are exempt from
H-S-R review. Likewise, assuming certain conditions are met, transactions subject to approval under section 4 are also
exempt. The amendmentsin section 143(c) clarified that when FHCs acquire other FHCs and either of those companies was
involved in new activities under section 6 of the BHCA as amended by the House amendment, the portion of the transaction
involving those section 6 activities would be subject to H-S-R review. However, the remainder of the transaction will
continue to be reviewed under the existing BHCA.

Conference Qubstitute: The Senate receded to the House with modifications.

Under section 133 of the conference report, the modification to section 133(a) clarified that the language applied to any
provision of law applied by the FTC under the FTC Act. This clarification makesit clear that the section islimited to laws
that the FTC currently enforces and is not intended to provide authority to enforce any new statutes. Under current law,
section 5(a)(2) of the FTC Act prohibits the FTC from enforcing the Act against banks or savings associations. The
conference report will, however, alow these entities to acquire other kinds of businesses, for example, securities firms,
against which the FTC can currently enforce the Act. This provision simply makesit clear that these kinds of businesses do
not fall within the bank or savings association exemption because they are owned by such an entity.

There was no modification to the savings provision contained in section 133(b).

The modification to section 133(c) replaced the reference to section 6 of the BHCA as amended by the House
amendment with areference to section 4(k) of the BHCA as amended by the conference report. Under the conference report,
section 4(k) now contains the language allowing FHCs to engage in new activities. This amendment to the H-S-R exemptions
will alow the antitrust agencies to continue to review mergers between insurance companies, securities firms, and other
businesses newly alowed to FHCs as they are today, notwithstanding the ownership interest of the FHC. This clarification
for the new FHC structure is consistent with, and does not disturb, existing law and precedents under which mergers
involving complex corporate entities, some parts of which are in industries subject to merger review by specialized
regulatory agencies and other parts of which are not, are considered according to agency jurisdiction over their respective
parts, so that normal H-S-R Act requirements apply to those parts that do not fall within the specialized agency’ s specific
authority. See 16 CFR section 802.6.

Annual GAO report (section 144 of the House amendment)
Senate Position: No provision.

House Position: Section 144 of the House amendment provided for the General Accounting Office to submit an annual
report to [[Page 163]] Congress on market concentration in the financial servicesindustry for each of the next five years.

Conference Qubstitute: The House receded to the Senate.

Subtitle ECNational Treatment
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Section 141. Foreign Banks that are Financial Holding Companies

Senate Position: The Senate hill, at section 151, permits termination of the financial grandfathering authority granted
by the International Banking Act and other statutes to foreign banks to engage in certain financial activities. Foreign banks
with grandfathered financia affiliates would be permitted to retain these grandfathered companies on the same terms that
domestic banking organizations are permitted to establish them.

House Position: The House amendment, at section 151, issimilar.

Conference Substitute: The Senate receded to the House.

Section 142. Representative offices

Senate Position: The Senate hill, at section 152, requires prior approva by the Federal Reserve Board for the
establishment of representative offices that are subsidiaries of aforeign bank.

House Position: The House bill, at section 153, contains the same provision.
Conference Substitute: The Senate receded to the House.
Subtitle FCDirect Activities of Banks

Senate Position: The Senate bill authorizes national banks to deal in, underwrite, and purchase municipa bonds for
their own investment accounts.

House Position: The House amendment isidentical.
Conference Substitute: The House receded to the Senate.
TITLE I
Subtitle ACBrokers and Dealers

Senate Position: The Senate bill repeals the exemptions from the definition of broker and dealer under the Federa
securities laws that currently apply to banks, generally subjecting banks and their affiliates and subsidiaries to the same
regulation as al other providers of securities products. However, the Senate bill replaces the general bank exemption with
specific exemptions for certain bank activities.

House Position: The House amendment &l so repeal s the general bank exemptions from the definition of broker and
dealer under the Federal securities laws but provides more limited exemptions than does the Senate bill.

Conference Substitute: Subtitle A of title I1 of the Gramm-Leach-Bliley Act provides for functional regulation of bank
securities activities. The Conferees retained certain limited exemptions to facilitate certain activities in which banks have
traditionally engaged. These exceptions relate to third-party networking arrangements, trust activities, traditional banking
transactions such as commercial paper and exempted securities, employee and share- [[Page 164]] holder benefit plans,
sweep accounts, affiliate transactions, private placements, safekeeping and custody services, asset-backed securities,
derivatives, and identified banking products.

The Conferees provided for an exception for networking arrangements between banks and brokers. Revisionsto Rule
1060 recently approved by the National Association of Securities Dealers (“NASD”) arein conflict with this provision. As
a consequence, revisions to the rule should be made to exempt banks and their employees from the provisions' coverage.
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The Conferees provided that banksthat effect transactionsin atrustee or fiduciary capacity under certain conditions will
be exempt from registration under the Federal securities laws if the bank: (1) is chiefly compensated by means of
administration and certain other fees, including a combination of such fees, and (2) does not publicly solicit brokerage
business. The Conferees expect that the SEC will not disturb traditional bank trust activities under this provision.

The Conferees a so provided that classification of a particular product as an identified banking product shall not be
construed as afinding or implication that such product is or is not a security for purposes of the securities laws, or isor is
not a transaction for any purpose under the Commodity Exchange Act. The Conferees do not intend in the
Gramm-Leach-Bliley Act to express an opinion upon or to address the issue of legal certainty for swap agreements under
the securities and commodity exchange laws.

The Conferees aso provided that the Commaodity Exchange Act is hot amended by the Gramm-Leach-Bliley Act, and
no transaction or person which is otherwise subject to the jurisdiction of the Commodity Futures Trading Commission
pursuant to the Commodity Exchange Act is exempted from such jurisdiction because of the provisions of the
Gramm-Leach-Bliley Act.

For new hybrid products, the Conferees codified in the securities laws a process that requires the SEC to act by
rulemaking prior to seeking to regulate any bank sales of any such new product. This rulemaking processis designed to give
notice to the banking industry in an area that could involve complex new products with many elements.

The process contemplated by the Conferees would work as follows. Prior to seeking to require abank to register asa
broker or dealer with respect to sales of any new hybrid product, the SEC would have to engage in a rulemaking. In its
rulemaking, the SEC would need to find that the new product is a security. In addition, the SEC would have to determine
that the product isa“new hybrid product.”

A new hybrid product is not one of the products listed in the definition of “identified banking product”. Including a
product on the list of identified banking products shall not be construed as a finding or implication that such product is or
is not a security, but it would not be a new hybrid product. The Conferees codified the definition of Identified Banking
Products as a freestanding provision of law, neither in the securities laws nor in the banking laws.

In addition, during the rulemaking process, the SEC must also make a number of findings. When considering whether
such an action isin the public interest, the SEC must also consider whether [[Page 165]] the action will promote efficiency,
competition and capital formation, as set forth in section 3(f) of the Securities Exchange Act of 1934 (“ Exchange Act”). The
Conferees note that the SEC’ s record in implementing section 3(f) has failed to meet Congressional intent. The Conferees
expect that the SEC will improve in this area.

Prior to commencing a rulemaking process, the SEC is required to consult with and seek the concurrence of the Federal
Reserve Board concerning the imposition of broker or dedler registration requirements with respect to any new hybrid
product. In developing and promulgating rules under this subsection, the SEC shall consider the views of the Board,
including views with respect to the nature of the new hybrid product; the history, purpose, extent, and appropriateness of
the regulation of the new product under the Federal banking laws; and the impact of the proposed rule on the banking
industry.

If the Board seeks review of any final regulation under this section, such review will serve as a stay on the rulemaking
until final adjudication of the matter between the SEC and the Board. In considering such an appeal, the United States Court
of Appealsfor the Digtrict of Columbia Circuit shall determine to affirm and enforce or set aside a regulation of the SEC
under this subsection, based on the determination of the court asto whether: (1) the subject product is anew hybrid product;
(2) the subject product is a security; (3) imposing a requirement to register as a broker or dealer for banks engaging in
transactions in such product is appropriate in light of the history, purpose and extent of regulation under the Federal
securities laws and under the Federal banking laws, giving deference neither to the views of the SEC nor to the Board.
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Subtitle BCBank Investment Company Activities
Senate Position: No provision.

House Position: The House bill amends the Investment Advisers Act and the Investment Company Act to subject banks
that advise mutual funds to the same regulatory scheme as other advisers to mutual funds. It also requires banks to make
additional disclosure when afund is sold or advised by a bank.

Conference Substitute: The Senate recedes to the House provision with an amendment.

Subtitle CCSecurities and Exchange Commission Supervision
of Investment Bank Holding Companies

Senate Position: No provision.

House Position: The House amendment creates a new investment bank holding company structure under the Exchange
Act. This subtitle is designed to implement a new concept of SEC supervision of broker/dealer holding companies (that do
not control depository ingtitutions with certain exceptions) that voluntarily elect SEC supervision. This provision is designed
to assure that the supervision of an investment bank holding company by the SEC isameaningful option. Non-U.S. financia
ingtitutions supervisors, when reviewing regulatory applications or notices submitted by a U.S. financia institution
supervised in the United States as an in- [[Page 166]] vestment bank holding company by the SEC under section 231, shall
treat the SEC asthe principal U.S. consolidated home country supervisor of such financiad institution on the same basis and
terms asif the Federal Reserve Board were the principal U.S. consolidated home country supervisor.

Conference Substitute: The Senate recedes with an amendment. The Conferees eliminated the authority of the SEC to
regulate investment bank holding company capital .

Subtitle DCBanks and Bank Holding Companies

Senate Position: No provision.

House Position: The House amendment requires the SEC to consult and coordinate comments with the appropriate
Federal banking regulators before any action or rendering any opinion with respect to the manner in which an insured
depository institution or insured depository holding company reports loan |oss reserves.

Conference Substitute: The Senate recedes to the House provision. The Conferees note that the SEC' s actions with
respect to the reporting of loan loss reserves by certain insured depository institutions did not reflect adequate consultation
with the Federal banking agencies with respect to potential implications on the safety and soundness of the Federal deposit
insurance fund. The Conferees expect that this provision will facilitate better coordination and decision-making by the SEC
inthisarea

TITLE IHICINSURANCE
Subtitle ACState Regulation of Insurance

Senate Position: The Senate bill contains a number of provisions intended to preserve State regulation of insurance.

House Position: The House amendment similarly contains a number of provisionsintended to preserve and enhance
State regulation of insurance.

Conference Qubstitute: The Senate receded to the House with an amendment.
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In general, Subtitle A of Title Il reaffirms that States are the regulators for the insurance activities for all persons,
including acting as the functiona regulator for the insurance activities of federally chartered banks. This functiona regulatory
power is subject to section 104 of Title I, however, which sets forth the appropriate balance of protections against
discriminatory actions. Federally chartered banks and their subsidiaries are prohibited from underwriting insurance, except
for authorized products. A rule of construction was added by the Conference Committee to prevent evasion of Stateinsurance
regulation by foreign reinsurance subsidiaries or offices of domestic banks, clarifying that providing insurance (including
reinsurance) outside of the United States to indemnify an insurance product or company in a State shall be considered to be
providing insurance as principal in that State.

Federally chartered banks are prohibited from engaging in any activity involving the underwriting or sale of title
insurance, except that national banks may sell title insurance products in any State in which state-chartered banks are
authorized to do so (other than [[Page 167]] through a“wild card provision™), so long as such sales are undertaken “in the
same manner, to the same extent, and under the same restrictions’ that apply to such state-chartered banks. Certain currently
and lawfully conducted title insurance activities of banks are grandfathered, and existing State laws prohibiting al persons
from providing title insurance are protected.

An expedited and equalized dispute resolution mechanism is established to guide the courts in deciding conflicts
between Federa and State regulators regarding insurance issues. The “without unequal deference” standard of review does
not apply to State regulation of insurance agency activities that were issued before September 3, 1998 (other than those
protected by the scope of the safe harbor provision of section 104).

The Federa banking agencies are required to issue final consumer protection regulations within one year, to provide
additiona safeguards for the sale of insurance by any bank or other depository institution, or by any person at or on behal f
of such ingtitution.

State laws that prevent or significantly interfere with the ability of insurersto affiliate, become an FHC, or demutualize,
are preempted, except as provided in section 104(c)(2), and with respect to demutudizing insurers for the State of domicile
(and as set forth in the Redomestication Subtitle). State laws limiting the investment of an insurer’s assetsin a depository
ingtitution are also preempted, except that an insurer’s State of domicile may limit such investment as provided.

The Federal banking agencies and the State insurance regulators are directed to coordinate efforts to supervise
companies that control both depository institutions and persons engaged in the business of insurance, and to share, on a
confidential basis, supervisory information including financia health and business unit transactions. The agencies are further
directed to provide notice and to consult with the State regulators before taking actions which effect any affiliates engaging
in insurance activities. A banking regulator is not required to provide confidential information to a State insurance regulator
unless such State regulator agrees to keep the information in confidence and make al reasonable efforts to oppose disclosure
of such information. Conversely, Federal banking regulators are directed to treat as confidential any information received
from a State regulator which is entitled to confidential treatment under State law, and to make similar reasonable efforts to
oppose disclosure of the information.

Subtitle BCRedomestication of Mutual Insurers
Senate Position: No provision.

House Position: The House bill allows mutual insurance companies to redomesticate to another state and reorganize
into amutud holding company or stock company. It only appliesto insurersin States which have not established reasonable
terms and conditions for allowing mutual insurance companies to reorganize into a mutua holding company. All licenses
of the insurer are preserved, and al outstanding policies, contracts, and forms remain in full force. A redomesticating
company must provide notice to the state insurance regulators of each State for which the company is li- [[Page 168]]
censed. A mutual insurance company may only redomesticate under this Subtitle if the State insurance regulator of the new
(transferee) domicile affirmatively determines that the company’ s reorganization plan meets certain reasonable terms and
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conditions: the reorganization is approved by amgjority of the company’ s board of directors and voting policyholders, after
notice and disclosure of the reorganization and its effects on policyholder contractua rights; the policyholders have
equivalent voting rights in the new mutual holding company as compared to the original mutual insurer; any initial public
offering of stock shall be in accordance with applicable securities laws and under the supervision of the State insurance
regulator of the transferee domicile; the new mutua holding company may not award any stock options or grantsto its elected
officers or directors for six months; all contractual rights of the policyholders are preserved; and the reorganization is
approved asfair and equitable to the policyholders by the insurance regulators of transferee domicile.

Conference Qubstitute: The Senate receded to the House with an amendment.
Subtitle CCNational Association of Registered Agents and Brokers

Senate Position: The Senate bill contains a sense of the Congress statement that States should provide for auniform
insurance agent and broker licensing system.

House Position: The House bill encourages the States to establish uniform or reciproca requirements for the licensing
of insurance agents. If amajority of the States do not establish uniform or reciprocal licensing provisionswithin athree-year
period (as determined by the National Association of Insurance Commissioners[“NAIC"]), then the National Association
of Registered Agents and Brokers (* NARAB™) would be established as a private, non-profit entity managed and supervised
by the State insurance regulators. State insurance laws and regulations shal not be affected except to the extent that they are
inconsistent with a specific requirement of the Subtitle. Membership in NARAB is voluntary and does not affect the rights
of a producer under each individual state license. Any state-licensed insurance producer whose license has not been
suspended or revoked is digibleto join NARAB. NARAB shall be base membership criteria on the highest levelsinsurance
producer qudification set by the States on standards such as integrity, personal qualification, education, training, and
experience. NARAB members shall continue to pay the appropriate fees required by each State in which they are licensed,
and shall renew their membership annually. NARAB may inspect members records, and revoke a membership where
appropriate. NARAB shall establish an Office of Consumer Complaints, which shall have atoll-free phone number (and
Internet website) to receive and investigate consumer complaints and recommend disciplinary actions. The Office shall
maintain records of such complaints, which shall be made available to the NAIC and individual State insurance regulators,
and shall refer complaints where appropriate to such regulators.

If the NAIC determines that the States have not met the uniformity or reciprocity requirements, then the NAIC hastwo
years[[Page 169]] to establish NARAB. The NAIC shall appoint NARAB' s board of directors, some of whom must have
significant experience with the regulation of commercial insurance linesin the 20 States with the most commercial lines
business. If within the time period allotted for NARAB's creation, the NAIC has till not appointed the initial board of
directorsfor NARAB, then theinitia directors shall be the State insurance regulators of the seven States with the greatest
amount of commercial linesinsurance. NARAB' s bylaws are required to be filed with the NAIC, taking effect 30 days after
filing unless disapproves by the NAIC as being contrary to the public interest or requiring a public hearing. The NAIC may
require NARAB to adopt or repeal additional bylaws or rules as it determines appropriate to the public interest. The NAIC
is given the responsibility of overseeing NARAB, and is authorized to examine and inspect NARAB' s records, and reguire
NARAB to furnish it with any reports.

If at the end of two years after NARAB is required to be established, (1) amajority of the States representing at least
50% of the total commercial-lines insurance premiums in the United States have not established uniform or reciprocal
licensing regulations, or (2) the NAIC has not approved NARAB' s bylaws or is unable to operate or supervise NARAB (or
if NARAB is not conducting its activities under this Act), then NARAB shall be created and supervised by the President,
and shall exist without NAIC oversight. The President shall appoint NARAB'’ s board, with the advice and consent of the
Senate, from lists of candidates submitted by the NAIC. If the President determines that NARAB’ s board is not acting in
the public interest, the President may replace the entire board with new members (subject to the advice and consent of the
Senate). The President may a so suspend the effectiveness of any rule or action by NARAB which the President determines
is contrary to the public interest. NARAB shall report annually to the President and Congress on its activities.
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State laws regulating insurance licensing that discriminate against NARAB members based on non-residency are
preempted, as well as State laws and regul ations which impose additional licensing requirements on non-resident NARAB
members beyond those established by the NARAB board (pursuant to this Subtitle), except that State unfair trade practices
and consumer protection laws are protected from preemption, including counter-signature requirements. NARAB is required
to coordinate its multistate licensing with the various States. It is aso required to coordinate with the States on establishing
a central clearinghouse for license issuance and renewal, and for the collection of regulatory information on insurance
producer activities. NARAB shall further coordinate with the NASD to facilitate joint membership. Any dispute involving
NARAB shall be brought in the appropriate U.S. District Court under federal law, after all administrative remedies through
NARAB and the NAIC have been exhausted.

Conference Qubstitute: The Senate receded to the House.
Subtitle DCRental Car Agency Insurance Activities

Senate Position: The Senate hill provides that the requirements under section 104 with respect to mandatory licensing
do not apply [[Page 170]] to persons who offer insurance connected with a short term motor vehicle rental so long asthe
State does not require such licensing.

House Position: The House bill creates a Federal presumption for athree-year period that no State law imposes any
licensing, appointment, or education requirements on persons who rent motor vehicles for a period of 90 days or less and
sell insurance to customers in connection with the rental transaction. This presumption shall not apply to a State statute, the
prospective application of a statutorily-authorized final State regulation or order interpreting a State statute, or the
prospective application of a court judgment interpreting or applying a State statute, if such State statute or final State
regulation or order specifically and expressly regulates (or exempts from regulation) persons who solicit or sell such short
term vehicle rental insurance. This presumption shall apply to the retroactive application of afinal State regulation or order
interpreting a general State insurance licensing statute, or the retroactive application of a court judgment interpreting or
applying agenera State insurance licensing statute, with respect to the regulation of persons who solicit or sell such short
term vehicle rental insurance.

Conference Substitute: The Senate receded to the House.

Subtitle ECConfidentiality

Senate Position: No provision.

House Position: The House bill requires insurance companies and their affiliates to protect the confidentiality of
individually identifiable customer health and medical and genetic information. Such companies may only disclose such
information with the consent of the customer or for statutorily specified purposes.

Conference Substitute: The House receded to the Senate.

TITLEIVCUNITARY THRIFT HOLDING COMPANY PROVISIONS
Sec. 401. Prohibition on new unitary savings and loan holding companies

Senate Position: The Senate hill, at section 601(a), amends the Home Owners' Loan Act to prohibit (except for
corporate reorganizations) new unitary savings and loan holding companies from engaging in nonfinancial activities or
affiliating with nonfinancial entities. The prohibition appliesto acompany that becomes a unitary savings and loan holding
company pursuant to an application filed with the OTS after May 4, 1999. A grandfathered unitary thrift holding company

(one in existence or applied for on or before May 4, 1999) retains its authority to engage in nonfinancia activities. The
Senate hill, at section 601(b), allows mutua savings and loan holding companies to engage in new financial activities
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authorized under the Gramm-Leach-Bliley Act.

House Position: The House bill, at section 401(a), prohibits new unitary thrift holding companies after the grandfather
date of March 4, 1999, from engaging in nonfinancial activities or from affiliating with anonfinancial entity. The provision
also dlows a nonfinancial company to purchase a grandfathered unitary thrift holding company upon approva of an
application filed with the OTS and approval or no objection to a notice filed with the Federal Reserve Board. The House
bill, at section 401(b), permits amutud [[Page 171]] holding company to engage in activities permissible for multiple stock

holding companies and permits unitary mutual savings and loan holding companies to engage in the new financial activities
authorized for FHCs.

Conference Qubstitute: The House receded to the Senate.
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TITLEVCPRIVACY
SUBTITLE ACDISCLOSURE OF NONPUBLIC PERSONAL INFORMATION
Senate Position: No provision.

House Position: The House bill contained important provisions providing consumers with new protections with respect
to the transfer and use of their nonpublic personal information by financial ingtitutions.

Among other things, the House bill directed relevant regulators to establish comprehensive standards for ensuring the
security and confidentiality of consumers’ persona information maintained by financial ingtitutions; allowed customers of
financia ingtitutionsto “opt out” of having their persond financid information shared with nonaffiliated third parties, subject
to certain exceptions; barred financial institutions from disclosing customer account numbers or similar forms of access
codes to nonaffiliated third parties for telemarketing or other direct marketing purposes; and mandated annual disclosureCin
clear and conspicuous termsCof afinancia ingtitution’s policies and procedures for protecting customers' nonpublic personal
information.

Conference Qubstitute: The Senate receded to the House with an amendment.
The amendment modified the House position in the following ways:

1. The Federa functional regulators, the Secretary of the Treasury, and the FTC, in consultation with State insurance
authorities, are directed to prescribe such regulations as may be necessary to carry out the purposes of the privacy subtitle.
The House bill had called for ajoint rulemaking. The relevant agencies are required to consult and coordinate with one
another in order to assure to the maximum extent possible that the regulations each prescribes are consistent and comparable
with those prescribed by the other agencies. It isthe hope of the Conferees that State insurance authorities would implement
regulations necessary to carry out the purposes of this title and enforce such regulations as provided in thistitle.

2. To address the concern that the House bill failed to provide a mechanism for enforcing the subtitle’ s provisions
against non-financial institutions, the Conferees agreed to clarify that the FTC's enforcement authority extends to such
entities.

3. The Conferees agreed to clarify the relation between Title V's privacy provisions and other consumer protections
aready in law, by stating that nothing in the title shall be construed to modify, limit, or supersede the operation of the Fair
Credit Reporting Act, and no inference shall be drawn on the basis of the provisions of the title regarding whether
information is transaction or experience information under section 603 of that Act.

[[Page 172]] 4. At the request of the Conferees from the Committee on Agriculture, the Conferees agreed to exclude
from the scope of the privacy title any person or entity that is subject to the jurisdiction of the Commodity Futures Trading
Commission under the Commaodity Exchange Act, aswell asthe Federal Agricultural Mortgage Corporation or any entity
chartered and operating under the Farm Credit Act of 1971. The Conferees also excluded from this subtitle institutions
chartered by Congress specifically to engage in securitization or secondary market transactions, so long as such institutions
do not sell or transfer nonpublic personal information to nonaffiliated third parties. The Conferees granted the exception
based on the understanding that the covered entities do not market products directly to consumers.

5. The Conferees agreed to clarify that afinancial ingtitution’s annual disclosure of its privacy policy to its customers
must include a statement of the institution’s policies and practices regarding the sharing of nonpublic personal information
with affiliated entities, aswell as with nonaffiliated third parties.

6. The Conferees agreed to provide that the disclosure of nonpublic personal information contained in a consumer report
reported by a consumer reporting agency does not fall within section 502’ s notice and opt out requirements.
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7. The Conferees agreed to modify the statutory definition of “nonpublic personal information” by clarifying that such
term does not encompass any list, description, or other grouping of consumers (and publicly available information pertaining
to them) that is derived without using any nonpublic personal information.

8. The Conferees agreed to exclude disclosures to consumer reporting agencies from section 502(d)’ s limitations on
the sharing of account number information.

9. The Conferees agreed to give the relevant regulatory agencies the authority to prescribe exceptions to subsections
(8 through (d) of section 502, rather than just sections 502 (a) and (b), as provided for in the House bill.

10. The Conferees inserted language stating that the privacy provisions in the subtitle do not supersede any State
statutes, regulations, orders, or interpretations, except to the extent that such State provisions are inconsistent with the
provisions of the subtitle, and then only to the extent of the inconsistency. The amendment provides that a State statute,
regulation, order, or interpretation is not inconsistent with the provisions of this subtitle if the protection such statute,
regulation, order, or interpretation affords any consumer is greater than the protection provided under this subtitle, as
determined by the FTC in consultation with the agency or authority with jurisdiction under section 505(a) over either the
person that initiated the complaint or that is the subject of the complaint, on its own motion or upon the petition of any
interested party.

11. Section 506 authorizes the Federal banking agencies and the Nationa Credit Union Administration to prescribe joint
regulations governing the institutions under their jurisdiction with respect to the Fair Credit Reporting Act; the Conferees
agreed to an amendment giving the Board of Governors of the Federd Reserve the authority to prescribe FCRA regulations
governing bank holding companies and their affiliates.

[[Page 173]] 12. The Conferees agreed to modify section 502(€)(5), to include the Secretary of the Treasury asa*“law
enforcement agency” for the purposes of the Bank Secrecy Act, to avoid unintended interference with the exigting functions
of the Treasury’ s anti-money laundering unit, the Financial Crimes Enforcement Network (“FinCEN").

The Conferees wish to ensure that smaller financial institutions are not placed at a competitive disadvantage by a
statutory regime that permits certain information to be shared freely within an affiliate structure while limiting the ability to
share that same information with nonaffiliated third parties. Accordingly, in prescribing regulations pursuant to this subtitle,
the agencies and authorities described in section 504(a)(1) should take into consideration any adverse competitive effects
upon smal commercid banks, thrifts, and credit unions. In issuing regulations under section 503, the regulators should take
into account the degree of consumer access to disclosure by electronic means.

In exercising their authority under section 504(b), the agencies and authorities described in section 504(a)(1) may
consider it consistent with the purposes of this subtitle to permit the disclosure of customer account numbers or similar forms
of access numbers or access codes in an encrypted, scrambled, or similarly coded form, where the disclosure is expressy
authorized by the customer and is necessary to service or process a transaction expressly requested or authorized by the
customer.

The Conferees recognize the need to foster technological innovation in the financial services and related industries. The
Conferees believe that the development of new technologies that facilitate consumers' access to the broad range of products
and services available through online media should be encouraged, provided that such technologies continue to incorporate
safeguards for consumer privacy.
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Subtitle BCFraudulent Accessto Financial Information

Senate Position: The Senate bill contained provisions making it a Federal crimeCpunishable by up to five yearsin
prisonCto